"inkel  stein, 
Carleton  J • 


SfNATION^ 


E74-21268 


BOSTON  UNIVERSITY 


GRADUATE  SCHOOL 
Thesis 

»E^7TDENGES  AND  REGOIMENDATIOJIS  WITH  REiEERENCE  TO 
UNPUNISHED  CRIlL'iES  IN  THE  UNITED  STATES  TODAY." 

by 

GARLETON  JESSE  EINEELSTEIN 
S.  3.,  Massachusetts  State  College,  19S6 
suhmitted  in  partial  fulfilment  of  the 
requirements  for  the  degree  of 
Piaster  of  Arts 


1937 


i‘\ 

1 1 57 

-pi 


PREFACE 


The  subject  arose  out  of  a chance  remark  made  by  Dr. 

Charles  R.  Zahniser,  of  the  School  of  Religious  and  Social  Work 
of  Boston  University,  in  one  of  the  courses  the  writer  took  with 
him.  The  remark  was  to  the  effect  that  nothing  much  had  been 
v/ritten  on  the  subject,  and  that  some  student  might  do  well  to 

use  the  topic  as  the  basis  for  a paper.  The  hint  was  taken  and  ' 

i 

this  paper  is  the  result.  ; 

The  subject  matter  of  this  topic  covers  a great  deal  of  { 
ground,  and  the  topic  because  of  this  fact,  could  easily  serve  as; 

i 

I 

a basis  for  a dissertation  for  the  doctorate.  The  thesis  is  i 
largely  a research  paper,  most  of  the  material  being  gathered 
from  various  sources  available  to  the  author. 

I 

The  author  has  incorporated  in  his  picture  of  unpunished  | 
crimes  the  ideas  of  many  persons  whose  v/orks  are  quoted  or  re-  i 

I 

ferred  to  in  notes  and  bibliographies.  He  has  also  been  greatly  | 
aided  by  lawyers  and  friends  who  have  contributed  helpful  facts 
and  suggestions.  To  all  of  these  v/ho  find  their  ideas  incorpor- 
ated in  these  pages  the  author  gratefully  acknowledges  his  in- 
debtedness. 
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Introduction 

The  problem  of  unpunished  crimes  which  I propose  to  dis- 
cuss in  this  paper  is  in  some  respects  like  Uev/  England  weather 
as  5fe.rk  Twain  once  described  it  - everybody  talks  about  it,  but 
no  one  does  anything  about  it, 

V/e  all  admit  the  existence  of  the  problem  - we  talk  about 
it,  read  about  it,  think  about  it,  attempt  to  legislate  about 
it,  and,  in  some  rare  cases,  do  take  some  definite  action  about 
it.  Hot  much  has  been  written  about  the  subject  itself.  Men 
have  v/ritten  about  some  of  the  various  factors  which  cause  crimeg 
to  go  unpunished,  but,  as  far  as  the  author  knows,  no  one  writer 

I 

'has  attempted  to  take  each  of  the  more  important  factors,  cor- 
' relate  them,  and  then  offer  some  definite  remedies  in  light  of 
these  factors. 

Because  this  problem  does  exist,  because  there  is  a def- 
inite need  for  remedying  it,  the  writer  has  undertaken  to  bring  ! 
all  these  factors  into  focus  and  on  this  base  to  build  his  re- 
commendations for  reforms  in  the  various  departments  having 
charge  of  the  administration  of  criminal  justice. 

Any  discussion  of  unpunished  crimes  entails  a definition 
of  these  terras  so  that  the  reader  can  see  the  proposition  from 
the  same  point  of  view  as  the  writer.  The  most  important  term 
in  the  problem  is  "crime".  \Vhat  is  crime?  William  M.  Ivins 
(vriting  in  the  Proceedings  of  the  Academy  of  Political  Science 
ievoted  some  forty-odd  pages  to  a discussion  of  the  definition  of 
crime;  the  law  dictionaries  devote  pages  to  the  definition  of 
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this  terra;  hooks  on  criminology  also  devote  the  better  part  of 
chapters  in  their  text  on  this  term  and  allied  v;ords*  Tiie  au- 
thor could,  therefore,  if  he  so  desired,  devote  an  entire  thesis 
to  a discussion  of  this  one  terra. 

Since  the  beginnings  of  society  crime  has  often  been  con- 
nected by  usage  with  such  terms  as  blasphemy,  vice,  sin,  and 
immorality.  In  certain  countries  and  at  certain  times  to  com- 
mit blasphemy  was  to  commit  a crime;  in  other  countries  and  at 
other  times  some  sins  and  some  vices  were  thought  of  as  criminal 
acts;  but  in  no  one  country  and  at  no  one  time  has  every  vice 
or  every  sin  been  considered  a crime.  Looking  back  through 
I time  we  can  see  that  in  certain  countries  and  at  certain  times 

I 

crime  and  sin  were  very  nearly  synonymous.  Today,  however, 
these  words  have  distinct  meanings,  and  although  the  same  act 

may  be  vice,  sin,  and  crime,  it  is  crime  only  because  a leg- 

i 

j islative  body  has  so  decreed,  and  acts  not  commonly  regarded  as 
sinful  may  become  criminal  acts  by  the  same  authority.  The  words 
have  taken  on  different  complexions  and  have  assumed  rather  dif- 
Iferent  definitions.  ' 

I am  perfectly  aware  that  for  general  purposes  definition 
is  negligible. 

j “It  becomes  of  importance  only  for  specific  pur- 

poses and  in  reference  to  particular  facts,  but  it  so 

happens  that  every  crime  is  a particular  fact,  and  that 

L 

the  whole  theory  of  law  with  regard  to  the  punisiiment 
of  crime  is  a theory  involving  probative  principles 
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and  for  probative  purposes  definitions  are  absolutely 
necessary* 

Perhaps  the  most  general  definition  of  crime  v/ould  be  - 

"a  positive  or  negative  act  in  violation  of  penal  law; 

2 

an  offense  against  the  State.” 

Bishop  further  defines  crimes  as 

I 

1 "those  wrongs  wliich  the  government  notices  as  injurious 

j to  the  public,  and  punishes  in  xi^iat  is  called  a * criminal 

I 

proceeding*,  in  its  own  name.” 

I 

And  again.  Bell  in  his  "Dictionary  and  Digest  of  the  Laws  of 
Scotland”  states, 

”a  crime  may  be  defined  to  be  any  act  done  in  violation 
of  those  duties  which  an  individual  owes  to  the  commun- 
ity, and  for  the  breach  of  which  the  law  has  provided 
that  the  offender  shall  make  satisfaction  to  the  pub- 
lic. 

The  penal  codes  of  many  of  our  states  are  more  specific  in  their 
definitions  realizing  as  they  do  that  a crime  in  order  to  be  so 
considered  must  be  made  punishable  by  some  method  and  that  the 
punishment  must  be  so  stated  in  the  definition  of  the  crime. 

Vie  find,  therefore,  this  definition  in  the  penal  codes  of  many 
s t t e s , 

”A  crime  or  public  offense  is  an  act  committed  or  om- 

1.  "’^/hat  is  Grime?”  in  the  Proceedings  of  ttie  Academy  of  Polit-  ^ 
ical  Science  in  the  City  of  Hew  York,  William  M.  Ivins,  July  11, 
Yol.  1,  Ho.  4,  p.  547 

2.  "Black’s  Law  Dictionary”,  Henry  Campbell  Balck,  West  Publish-f 

ing  Go.,  St.  Paul,  Minn.,  1933,  3rd  edition.  . 

3.  Black,  op.  cit.  ; 
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itted  in  violation  of  a law  forbidding  or  commanding 
it,  and  to  which  is  annexed,  upon  conviction,  either 
of  the  follov/ing  punishments;  (1)  Deatli;  (2)  impri- 
j sonment;  (3)  fine;  (4)  removal  from  office;  or  (5)  dis- 

qualification to  hold  and  enjoy  any  office  of  honor, 

4 

trust,  or  profit  in  this  state." 

Georgia  in  its  code  specifies  the  need  for  intent  in  connection 
Iwith  the  act,  or  criminal  negligence* 

"A  crime  or  misdemeanor  shall  consist  in  a violation 

I 

of  a public  law,  in  the  commission  of  which  there  shall 
be  a union  or  joint  operation  of  act  and  intention, 

5 

or  criminal  negligence." 

I 

According  to  Blacks  tone,  the  word  "crime"  denotes  such  of- 
fenses as  are  of  a deeper  and  more  atrocious  dye,  while  smaller 
faults  and  omissions  of  less  consequence  are  called  "misdemean- 
ors". But  the  better  use  appears  to  be  to  make  "crime"  a term 
of  broad  and  general  import,  including  both  felonies  and  mis- 

1 

demeanors,  and  hence  covering  all  infractions  of  the  criminal 
|law.  In  this  sense  it  is  not  a technical  phrase,  strictly  speak- 
ing, but  a convenient  general  term.  In  this  sense,  also,  "of- 
fense? or  "public  offense"  should  be  used  synonomous  v/ith  it* 

I We  have  in  these  United  States  forty-eight  jurisdictions, 

besides  the  federal  jurisdiction,  at  the  present  time.  Each  of 

i4.  Penal  Code  of  California,  Section  15 
;5.  Code  of  Georgia,  1882,  Section  4292 
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these  jurisdictions  has  the  power  to  declare  acts  to  be  criminal 
Does  this  declaration  of  itself  constitute  criminality  on  the 
part  of  him  who  commits  the  act?  Is  it  possible  that  v/e  can  have 
an  efficient  and  intelligible  criminal  law  under  conditions  wher^' 

eitlier  in  New  Jersey  or  Connecticut,  an  act  may  be  entirely  in-  { 

• 

i 

nocent,  and  yet  in  Few  York  the  same  act  would  be  criminal;  that  j 

f 

I 

we  can  have  an  adequate  criminal  law  where  oncstate  makes  adult eity 

I 

a crime  and  all  the  surrounding  states  leave  the  same  act  with  ;| 
impunity  in  the  ethical  category  and  wholly  outside  the  legal 
one?  Is  it  possible  that  that  which  may  be  regarded  as  a crime 
against  the  community,  that  is  against  the  state  as  such  in  one 
jurisdiction,  in  another  community  is  not  looked  upon  as  a crimel 
Is  it  possible  that  one  state  can  by  law  make  an  enemy  of  society 
by  decreeing  a highly  social  man  into  the  criminal  or  anti-social 
class? 

Eventually  we  shall  have  to  find  a definition  of  crime  and 
a definition  for  criminal  other  than  the  tautology  which  makes 
up  our  present  useless  formal  definition.  It  must  be  the  law, 
sooner  or  later,  that  the  same  definition  of  criminality  shall 
hold  throughout  the  nation.  It  may  be  true  that  v;e  shall  have 
different  ethical  standards  in  different  parts  of  the  country 
dependent,  of  course,  upon  the  character  of  the  community,  its 
progress  and  civilization,  whether  it  be  a financial  community, 
an  industrial  community,  or  an  agricultural  community,  or  what 
not,  but  one  thing  is  certain  - v/e  must  have  but  one  standard 
of  criminality,  and  to  attain  that  we  must  have  one  definition 
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of  crime  and  a means  for  determining  whether  a man  is  or  is  not 
a criminal.  Bosanquet  reminds  us  that 

’’for  the  pure  sociologist  and  act  is  a crime  when  it  of- 
fends the  strong  and  definite  collective  sentiments  of 
society.  This  is  the  strictly  causal  view  of  the  matter. 
The  act  is  a crime  "because  it  offends;  it  does  not  of- 
fend because  it  is  a crime.  And  the  corrollaries  are 
valuable.  It  is  idle  to  distinguish,  on  such  a basis, 
between  the  reformatory,  the  retributive,  and  the  de- 
terrent vie7/s  of  the  reaction  which  is  punishment.  An 
offensive  act  is  in  itself  at  once  an  exhibition  of 
character,  an  injury,  and  a menace.” 

Here  in  this  passage  we  find,  possible,  the  kernel  of  that 

which  may  afford  us  the  solution.  To  begin  with,  crime  is  an 

act,  it  is  a fact.  Socially  it  is  a thing.  It  is  an  offensive 
act,  not  because  it  has  been  declared  so  in  spite  of  the  con- 
census of  society,  but  because  the  concensus  of  society  makes  it 
so.  But  in  addition  to  this  it  is  a demonstration  of  character 
so  far  as  the  individual  is  concerned.  Insofar  as  our  present 
society  is  concerned  it  is  an  injury,  and  as  far  as  the  future 

of  society  is  concerned  it  is  a menace. 

"Our  average  definition  of  crime  is  perfectly  futile. 

The  language  is  full  of  words,  some  of  which  are  names 

6.  "Philosophical  Theory  of  the  State",  Bernard  Bosanquet, 

The  Macmillan  Co.,  New  York,  1899,  p.  37  (footnote) 
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that  are  really  names  and  others  which  are  names  that 
are  only  noises.  Sometimes  the  same  word  may  he  a name 
and  at  other  times  it  may  he  a noise.  There  are  times 
when  murder  is  a name  and  times  v/hen  it  is  a noise; 
times  v/hen  witchcra.ft  was  a name  because  it  was  pun- 
ishable, and  now  it  is  merely  a noise  so  far  as  the 
law  is  concerned  because  it  is  knov/n  to  be  non-existent. 
So  the  generic  v/ord  crime  is  generally  a noise  and  it 
becomes  a name  only  when  it  is  attached  to  a particu- 
lar act*  The  plural,  crimes,  has  come  to  be  merely 
the  noisiest  of  noises,  adopted  for  all  uses,  by  all 
persons,  at  all  times,  in  all  walks  of  life  as  appli- 
cable to  the  doings  or  the  thinkings  of  those  who  differ 
radically  with  the  person  who  happens  to  be  making  the 
noise.  The  difficulty  arises  when  these  noises  are 
sought  to  be  enacted  into  laws,  and  this  is  particu- 
larly true  when  the  world  has  become  a general  debat- 
ing society,  and  men  and  women  are  continually  v/alk- 
ing  about  to  see  whom  they  may  convince,  or,  failing 
that,  condemn,  a,nd  there  is  no  single  v/ord  which  lends 
itself  more  particularly  to  an  artificial  and  precari- 
ous simplicity  than  the  v/ord  crime,  and  this,  combined 
with  the  readiness  to  believe  that  rules  are  better  in<» 
stead  of  v/orse  for  being  concise  and  apparently  simple, 

7 

IS  one  of  the  sources  of  our  legislative  difficulties." 


Ivins,  op.  cit.,  p.  551 
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I do  not  think  it  going  too  far  to  say  that  in  nine- tenths  of  ou] 
characterizations  of  acts  as  criminal  we  are  surreptitiously  as- 
suming the  truth  of  what  we  are  pretending  to  prove* 


"In  the  last  edition  of  Wines'  "Punishment  and 
Reformation*  it  is  stated,  'The  criminal  is  the  con- 
crete expression  of  the  abstract  idea  of  crime,'  and 
this  definition  is  about  as  good  as  any  that  is  found 
in  the  law  books.  But  it  is  no  definition  whatever. 
Moreover,  it  errs  because  that  nay  be  a crime  which  is 
wrongful  only  because  the  legislature  declares  it  to 
be  so,  and  that  which  may  have  been  innocent  yester- 
day, may  be  criminal  today,  and  may  become  honest 
again  tomorrow.  It  may  be  a crime  although  it  vio- 
lates no  right  of  other  men,  but  merely  because  the 
legislature  declares  it  so,  or  it  may  be  a crime,  al- 
though it  does  no  injury  to  society,  but  only  viola- 
tes the  idea  of  the  legislature  with  regard  to  v/hat 

8 

constitutes  an  injury  to  society." 

I do  not  propose  to  offer  any  illustrations  of  the  first 
two  assertions,  because  they  are  plentiful  in  our  everyday  ex- 
perience, but  you  may  not  be  so  apt  to  find  an  illustration  of 
the  last  unless  it  is  called  to  your  attention,  but  I can  offer 
an  illustration  of  this  assertion.  It  was  a crime  for  Mistress 
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Anne  Eutchinson  to  speak  in  public,  and  she  was,  therefore, 
driven  out  of  Massachusetts  and  compelled  to  enter  another  com- 
munity* But  continuing  further,  for  centuries  and  even  during 
the  same  time  when  Mistress  Anne  Hutchinson  committed  a crime  by 
I speaking  in  public,  the  practice  of  witchcraft  was  a crime,  al- 
though as  v/e  now  know,  there  was  no  such  tiling  as  witchcraft,  in 
spite  of  the  declaration  of  the  Scripture,  and  the  Court  of  King 
Bench  to  the  contrary* 

' So  our  legislature  might  declare  it  to  be  criminal  to  coin 

gold  by  neocromancy,  and  if  a jury  could  be  made  to  believe  that 

that  fact  v/as  proved  the  crime  would  be  established* 

'•In  1911  we  had  an  identical  illustration  of  this  in 

the  tendency  to  legislate  belief  into  law,  in  what  one 

of  the  judges  of  the  Supreme  Court  of  the  United  States 

had  described  as  not  only  desirable  but  possible,  that' 

is,  to  legislate  that  hereafter  competition  and  not 

g 

combination  shall  be  the  law  of  trade**' 

It  is  easy  to  give  us  a formal  definition  of  crime  which  all  may 
accept,  just  as  all  may  safely  accept  the  definition  of  the  man 
who  is  on  the  right  side  of  another  man  - that  v/hatever  the  leg- 
islature shall  decle.re  to  be  a crime,  and  particularly  if  that 
declaration  shall  be  accomplished  by  a penalty  or  a punishment, 
is  a crime.  The  inevitable  result  of  this  definition  is  to  take 
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criminality  out  of  all  human  categories  and  to  place  it  purely 
and  simply  in  the  category  of  legislative  theory.  The  conse- 
quences of  such  an  action  which  would,  of  necessity,  follow  is 
the 

’’natural  and  necessary  bankruptcy  of  the  criminal  lav/, 
the  impossibility  of  esta.blishing  a science  or  art  of 
criminality  which  has  any  relation  v/ith  our  natural  sci- 
ence or  art  of  legislation,  the  making  unintelligible 
all  theories  of  delictuosity,  the  mingling  and  confu- 
sing of  all  theories  of  punibility,  the  impossibility 
of  criminal  statistics,  and  finally,  in  all  probability, 
after  conditions  have  become  utterly  unbearable,  the 
necessity  for  providing:  first,  that  all  criminal  law 
shall  be  the  work  of  experts  not  only  in  history  and  psych 
ology,  but  in  sociology,  and  not  a congressional  mob 
run  by  committees  run  by  individuals  who  are  run  by 
interests. 

Whatever  the  ultimate  definition  of  crime  may  be  it  will 
certainly  be  the  great  central  point  to  which  and  from  which  tlie 
whole  of  subjective  and  objective  criminal  law  must  radiate.  It 
is  the  parameter  of  the  relation  of  society  to  the  individual. 
For  want  of  a proper  answer,  in  fact  of  any  ansv/er  to  our  ques- 
tion ’’What  is  crim^.",  our  laws  have  become  a mockery,  our  penal 
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administration  has  become  most  difficult,  our  jails  are  always 
full  to  capacity  and  in  some  states  they  are  overcrowded  as  a re 
suit  of  the  criminality  of  the  criminal  law,  our  police  problem 
a most  pressing  one,  and  the  community  itself  a victim  of  the 
contagion  of  ignorance  which  has  removed  whatever  distinction 
there  existed  between  criminality  and  the  condemnation  of  the 
crowd,  not  of  society.  And  of  all  things,  that  which  was  lately 
the  supreme  virtue  - I mean  success  - has  now  become  the  great- 
est crime  save  the  success  of  demagoguery  alone. 

I hold  no  brief  for  anyone.  There  can  be  no  doubt  that 
there  are  great  criminals  who  go  unpunished,  and  that  there  are 
innocent  men  in  jail,  but,  the  fact  that  I state  such  a fact 
tends  to  no  solution  of  any  kind  whatever.  The  danger  and  ser- 
iousness of  the  situation  is  that  we  are  confronted  with  prob- 
lems which  our  present  organization  of  society  seems  to  be  ei- 
ther unable  or  unwilling  to  solve. 

In  a speech  given  some  sixteen  years  ago  an  eminent  banker, 
Mr.  Otto  E.  Eahn,  uttered  a truth  which  is  still  applicable  to 
the  problem  of  defining  crimes,  when,  speaking  of  the  late  Ed- 
ward H.  Earriman,  he  said: 

”Mr.  Earriman* s attitude  and  respect  to  the  law  of 
the  land  has  been  much  misinterpreted  and  misunderstood. 

To  begin  with,  he  had  profound  respect  for  the  moral, 
the  ethical  law’,  and  under  no  circumstances  and  under  no 
temptation  would  he  ever  have  done  anything  wrong  which 
was  not  justified  before  the  tribunal  of  his  own  con- 
science,  his  own  honest  conception  of  right  or  wrong. 
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To  that  conviction  of  the  rectitude  of  his  purpose  and 
actions  v/as  added  the  firm  belief  in  himself  v;hich  is 
a characteristic  of  all  stong  men*  He  did  not  exactly 
look  upon  himself  as  a chosen  instrument  of  Providence 
in  the  perforaance  of  his  task,  but  he  did  have,  and 
was  actuated  by,  a profound  and  unwavering  faith  that 
what  he,  after  mature  thought,  felt  should  be  done,  was 
best  for  the  properties  of  which  he  v/as  the  directing 
head,  was  of  benefit  to  the  communities  v/hich  they 
served,  as  well  as  to  the  country  at  large,  and  was 
ethically  right  and  proper  to  be  done.  He  ciiafed  and 
fretted  strenuously  -vh.en  the  letter  of  some  statute, 
possibly  drav/n  ?/ithout  a full  realization  of  its  prac- 
tical effects,  stood  in  the  way  of  v>rhat  he  considered 
to  be  absolutely  proper  and  beneficial  objects  to  acc- 
omplish* He  was  irritable  and  impatient  at  stupid 
laws,  as  he  was  at  all  stupidity*  He  had  to  be  shown 
to  his  entire  conviction  that  the  laws  did  clearly  stand 
in  the  way  before  he  would  desist  from  a purpose  which 
he  deemed  Just  and  ri^t,  but  the  realization  of  v/hich 
would  not  have  been  in  accordance  v/ith  existing  sta- 
tutes* If  there  were  substantial  doubt  he  v/ould  be 
tempted  to  resolve  the  doubt  in  favor  of  his  purpose 
and  go  ahead;  whenever  possible,  he  would  be  a lav/ 
unto  himself,  but  he  never  consciously  v/ent  counter 
to  any  existing  law  except,  to  be  entirely  correct. 


1 


that  he  may  liave  winked  at  the  infraction  of  one  or 


tv/o  provisions  of  the  railroad  law  v/hich  for  many  years, 


with  the  full  knowledge  and  sanction  of  the  consti 


tuted  authorities,  had  lain  dormant,  s-nd  for  a lack 


of  enforcement  had  come  to  he  looked  upon  as  unen- 

11 

forceahle  and  as  obsolete  as  the  Puritan  blue  laws." 

V/hat  Mr.  Harriman  with  his  great  will  v»ras  being  compelled  by 
the  state  to  do,  is  being  done  by  small  business  men,  in  a small 

i 

way,  but  insofar  as  society  is  concerned,  v^rith  equally  deter-  | 


mined  wills  of  their  own;  for  while  they  clamor  to  their  legis- 

I 

latures  for  legislation,  they  have  nothing  but  contempt  for  such  i 


that  he  was  of  the  great  creative,  social,  and  not  of  the  great 

destructive,  anti-social  class,  that  he  was,  typically  social 

and  typically  not  a criminal;  and  yet  it  would  seem  that  vw  must  | 

i 

find  another  classification  for  such  men;  because  there  is  bound  j 
to  be  a conflict  between  such  men  in  their  social  groups  and  the 
greater  social  group  v/hich  v/e  call  the  state.  But  here  v/e  meet 
another  popular  doctrine  which  believes  that  ten  such  innocent 
men  cf  this  class  should  go  to  jail  rather  than  that  one  should 
escape . 

The  question,  then,  is  whose  fault  is  it  is  there  is  this 

I 

conflict  betv/een  the  statesman  and  the  economic  builder,  both 


legislation.  One  thing  about  Mr.  Harriman  is  certain  and  that  is 
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of  them  upbuilders,  both  social  institutions,  and  certainly 
neither  of  tliem  unsocial?  Does  the  fault  lie  v;ith  the  indivi- 
dual or  with  the  form  of  the  state?  Is  it  the  fault  of  the  gen- 

I 

I eral  breaking  dov/n  of  the  clear  and  clean  circumference  of  the 
ethical  order  and  the  substitution  in  its  place  of  a sort  of 
haze  or  indistinct  fringe?  Or  maybe  the  fault  is  in  the  gen- 
ie ral  contempt  which  the  law  has  brought  upon  itself  by  the  blind 
worship  of  the  principle  of  salvation  through  legislation.  Or 
can  it  be  the  result  of  the  ignorance  of  the  law  makers?  Is  it 
the  result  of  those  who  enforce  the  laws,  or  is  it  the  fault  of 

I society  as  a v/hole?  Wiiatever  it  may  be  the  result  of,  it  is 

[ certainly,  I believe,  the  result  of  our  belief  in  salvation  by 

I 

[ legislation,  of  our  belief  that  legislation  may  erect  into  a 

I crime  that  which  society  does  not  believe  to  be  a crime,  that  it 
may  fail  to  punish  that  which  society  believes  to  be  punishable. 

I 

j Or  it  may  be  the  result  of  a diffused  ungodliness  that  comes 

i 

from  reckless  commercialism,  issuing  from  that  melting  pot  of 
races,  religions,  traditions,  and  ambitions,  which  our  partisan 
political  scheme,  under  the  name  of  democracy  has  become.  Then 
again,  it  may  be  due  largely  to  the  fact  that  it  takes  the  un- 
animous decision  of  twelve  men  in  a jury  to  make  a criminal  as 
the  word  is  understood  in  law,  but  by  construction  from  the 
bench  it  takes  only  a majority  to  condemn,  v/hich  is  but  a fur- 
ther illustration  of  the  fact  that  the  law  is  not  alike  for  rich 
and  poor,  but  may  be  as  distinctly  unjust  to  the  rich  as  it  is 
to  the  poor. 
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Tlie  difficulty  with  most  of  our  so-called  criminal  Ilavis  tha 
While  it.  is  legislation  it  is  not  really  law,  and  as  law  it  has 
110  uniformity  or  certainty,  "because,  to  use  a phrase  of  logicians 
:Lt  fails  utterly  to  distinguish  between  the  assertive  and  the 
■Lpoditic.  Such  statutes  may  be  apoditic  so  far  as  concerns  the 
iitatement  of  the  legislature^  conception  of  the  duty  of  the  state 
ihat  is,  insofar  as  they  use  the  word  "shall",  but  beyond  that 
jdiey  are  partially  assertive  and  simply  an  infinite  number  of 

Iypotheticals.  Thus  they  become  merely  assertive  and  not  laws  at 
11,  and  so  lie  wholly  outside  the  common  consciousness  of  crime 
nd  criminality.  Legislative  declarations  of  this  kind  are,  the- 
refore, hypothetical  and  not  categorical,  purely  probative  in  re- 
quirement and  v^ithout  any  place  in  the  moral  order.  They  do  not 
rail  properly  under  the  categorj*  "crime",  but  rather  under  the 
pategory  "forbidden  and  penalized",  that  is,  the  category  in 

i 

Which  might  may  exercise  itself  quite  independently  of  any  con- 
sideration but  temporary  political  e2q)ediency.  It  does  not  fol- 
.ov(f,  hov/ever,  that  everything  that  is  punishable  is  a crime,  un- 
!.ess  it  be  a crime  because  that  is  the  very  definition  of  crime. 
:)therv;ise  sneezing  in  a street  car  may  fall  within  the  category 
Ji.s  the  Honorable  City  Council  may  decree. 

Even  Blackstone’s  definition,  which  did  have  some  relation 

I 

liO  the  historical  development  of  crime,  does  not  suffice.  He 
iiays  a crime  is 

"a  rule  of  civil  conduct  prescribed  by  the  supreme  power 
of  a state,  commanding  v/hat  is  right  and  prohibiting  what 


„12  1 

IS  wrong, ” I 

I 

whereas  all  tliat  it  is,  according  to  common  definition,  is  a rule 
of  civil  conduct  prescribed  by  the  supreme  power  of  the  state  and 
punishable  upon  proof  as  the  state  may  prescribe. 

We  do  not  need  a law  against  cannibalism,  although  there 
was  a time  v/hen  such  a lav/  was  badly  needed.  It  is  because  the 
condemnation  of  cannibalism  has  entered  irrepealably  into  our 
permanently  established  moral  code.  The  interpretations  of  mor- 
al terms  change  continuously,  change  with  every  advance,  with 
every  evolution,  as  with  every  disintegration  of  society.  So 
It  is  v/i th  our  legal  terms;  as  society  advances  we  give  constant- 
ly new  interpretations  to  old  words.  We  could  have  no  better  j 
illustration  for  instance  than  that  of  larceny.  Today  there  are 
a thousand  larcenous  acts  which  would  have  been  unintelligible 
to  older  law  because  the  occasion  for  these  acts,  the  opportun- 
ities out  of  v/hich  the  occasion  arose,  never  occured. 

I believe  that  we  shall  find  that  the  only  ultimate  cure 
for  our  law  is  the  widening  and  deepening  of  our  ethics.  Uo  law 
lean  be  better  than  the  people,  and  after  all  is  said  and  done 

I 

our  sins  are  our  ov/n,  and  we  are  generally  very  kind  to  them  and 
very  hypocritical  about  them.  To  quote  a thoughtful  English 
writer, 

I 

”^.7e  need  to  recognize  that  with  every  step  in  the  organi- 

i 

II  zation  of  society  questions  of  morality  become  less  and 

l| 

less  of  private  and  individual  concern." 
il2.  BlacK,  op.  cit. 
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A man  to  be  a good  citizen  - and  this  is  supremely  true  of 
the  man  who  is  to  be  a good  legislator  - should  act  not  upon  an- 
cient standards  and  not  wholly  upon  present  standards  either, 
but  should  have  in  view  those  inevitable  future  standards  wliich 
are  visible  to  all  men  who  have  the  cl^voyance  of  goodness  or 
wisdom. 


We  can,  therefore,  see  the  difficulty  in  giving  an  adequate 
definition  of  crime  because  of  the  many  varied  interpretations  of 
this  term.  A crime  is  only  what  the  law  says  is  a crime  - noth- 
ing more.  Yet  this  definition  covers  a great  deal  of  criminal 
activity.  Classified  as  crimes  among  others  are  traffic  viola- 
tions, drunkenness,  and  many  other  minor  offenses.  Por  the  pur- 
poses of  this  paper  v/hen  we  speak  of  crime  we  shall  be  referring 
to  those  crimes  which  are  punishable  by  prison  offenses. 

By  the  entire  phrase  “unpunished  crimes”  I have  in  mind 
crimes  which  might  be  punished  by  imprisonmnet  in  state  and  fed- 
eral prisons  but  are  not.  This  will  exclude  from  this  paper,  of 
course,  those  crimes  which  are  punishable  by  fines  - traffic 
violations,  drunkenness,  and  the  other  petty  offenses.  These  foxier 
crimes  may  go  unpunished  for  a number  of  reasons,  all  of  which  I 
propose  to  discuss  at  some  length  during  the  course  of  tiiis  the- 
sis . 


In  this  paper  we  are  concerned  with  the  extent  of  unpunishec 
crime.  That  crimes  do  go  unpunished  is  acknowledged  by  all  thos( 
interested  in  criminology.  Determining  the  extent  of  unpunished 
crimes  is  a rather  difficult  task,  for  there  is  a definite  lack 
of  s tat  i 3_t i cs_ on  ; : 
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attempt  to  sliow  its  extent  by  using  statistics  obtained  from 
the  various  crime  surveys  - the  Wickersham  Report,  The  Cleveland 
Missouri,  and  Illinois  Grime  Surveys,  and  other  surveys  which 
have  covered  phases  of  this  subject*  I’ollov/ing  this,  I propose 
to  offer  recommendations,  based  on  the  studies  and  experience 
of  men  in  the  field,  v/hich  may  help  to  remedy  the  situation  as 
it  exists  today. 


I 
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I 

Extent  of  Unpunished  Grime  in  the  Uni  ted  States  I 


The  extent  of  unpunished  crime  in  the  United  States  may,  ir^ 
some  phases,  he  determined  hy  a correlation  of  two  factors  - the  | 
cost  of  crime  and  the  prison  population  in  that  it  is  indicative  ' 
of  punishment  for  crime.  In  regards  to  the  latter,  the  reader 
should  hear  in  mind  the  limitations  that  have  heen  set  upon  the 

i 

definition  of  crime.  The  author  fully  realizes  that  adequate  I 

1 

and  accurate  figures  as  regards  the  number  of  offenses  committed 

! 

and  commitments  to  the  prisons  are  woefully  lacking.  Not  only  | 
are  statistics  lacking  for  these  tv/o  phases  of  crime,  hut  figures 

i 

for  the  number  of  arrests,  warrants  issued,  and  indictments  have  ' 
not  heen  generally  available.  In  view  of  these  existing  condi- 

I 

tions  the  question  arises  as  to  why  this  method  is  used  and  how  ! 

! 

we  can  get  an  accurate  picture.  By  this  method,  had  as  it  may  hei 
we  hope  to  find  a partial  picture  of  the  situation  as  it  exists,  i 

In  short,  then,  there  is  no  definite  way  to  determine  exactly  the! 

» 

I 

extent  of  unpunished  crimes.  We  can  only  compare  such  figures  | 

I 

as  are  available,  get  a partial  view  of  the  extent  of  unpunished 
crime,  and  then  estimate  the  rest  of  the  picture. 

I 

Use  of  this  method  would  involve  a need  for  reliable  figurejj 

I 

as  regards  the  cost  of  crime.  These  are  available.  Unavailable, 

however,  are  adequate  figures  regarding  prison  commitments  for  j 

I 

leach  of  the  offenses  for  v/hich  we  have  figures  as  to  its  cost.  | 

I 

Another  method  which  will  be  used  later  in  the  paper  is  that  ' 

idiiGh  examines  closely  crime  surveys  which  have  been  made  in  the  '! 

1 

!SIiddle  Western  States.  These  show  the  ultimate  disposition  ocT  i 
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felony  cases  v/hich  have  come  before  the  courts  of  those  states. 
These  statistics  are  not  infallible  either.  They  are  subject  to 
fault  and  this  fault  will  be  discussed  when  the  tables  are  quotec 
later  on  in  the  paper. 

I 

In  the  matter  of  the  cost  of  crime  much  excellent  work  has  I 

I 

been  done.  In  1951  the  report  of  the  National  Commission  on  Law' 

13  ' 

Observance  and  Enforcement  was  published.  This  commission  v/as  i 

headed  by  the  then  Attorney-General,  George  W.  Wickersham.  The  | 

report  consisted  of  twelve  studies  the  last  of  which  deals  v;ith 

the  cost  of  crime.  The  survey  vvas  made  by  Goldthwaite  Dorr  and 

Sidney  Simpson  and  their  aides.  It  is  this  report  that  has  been! 

of  inestimable  value  to  all  students  of  criminology. 

Dorr  and  Simpson  have  made  the  only  study  which  faces  all 

the  various  problems  that  arise  when  considering  the  cost  of 

crime  with  a frankness  that  is  refreshing.  Most  of  the  problems 

arise  out  of  a consideration  of  ascertaining  the  cost  of  crime  - 

I 

I 

v/hat  should  be  taken  into  consideration  when  we  try  to  figure  oulf 

the  crime  bill  of  the  nation,  how  much  shall  we  charge  to  the  | 

i 

cost  of  crime  and  what  part  to  civil  business  especia-lly  as  re-  j 
garde  salaries  of  judges,  attorneys,  other  court  officers,  clerkQ 

and  janitorial  staff.  What  part  of  the  investment  in  court  | 

i 

buildings,  equipment  and  running  expenses  should  be  allocated  as  | 

t 

a cost  of  crime?  These  same  problems  confront  us  in  analyzing  13bf 

13.  National  Commission  on  Law  Observance  and  Enforcement.  Vol. 
12,  Government  Printing  Office,  Washington,  D.  C.,  1931 
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i 


•f  > .* 


c 


# 


1 


cost  of  police  protection,  probation,  parole,  and  the  city,  coun-' 
ty  and  state  institutions  which  sometimes  house  non-criminal  de- 

i 

I pendents  as  well  as  criminals. 

The  Dorr  and  Simpson  survey  has  also  the  merit  of  being 
the  broadest  study  yet  attempted.  Still  it  is  by  no  means  all 
inclusive  for  it  suffers  from  two  very  serious  omissions  - the 

1 costs  of  administration  of  criminal  justice  in  cities  under 

I 

25,000  in  population,  and  an  adequate  study  of  individual  losses 
due  directly  to  criminal  a,cts  - these  both  because  of  the  lack 

I 

of  funds  and  the  lack  of  time.  The  Dorr  - Simpson  investigation 
carried  out  between  1929  and  1931,  v/ith  the  help  of  a large  corp£i 
of  field  v/orkers,  involved  a study  of  the  published  and  unpublish 
ed  material  already  available,  a nation-wide  field  survey  of  the 
crime  bill,  the  collection  of  expenditures  by  private  individuals 
for  private  protection,  and  an  analysis  of  both  private  and  com- 
munity losses. 

Dorr  and  Simpson  agree  that  it  is  impossible  to  state  a sir 
gle  lump-sum  figure  that  will  even  approach  the  aggregate  annual 
economic  cost  of  crime  to  the  United  States.  And  even  if  we  did 
knov/  the  cost  it  would  not  serve  any  useful  purpose.  The  values 
of  an  economic  study  of  crime  lies  chiefly  in  the  examination 
of  comparative  costs.  Some  of  the  reasonably  accurate  figures 
that  they  give  are: 

Federal  cost  of  criminal  justice $52,786,000 

State  Police  Forces 2,660,000 

Cost  of  criminal  justice  in  places)- 247,700,000 

over  25,000) 
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state  penal  and  correctional  v/ork 

Private  protective  service 

Armored  car  service --- 


$ 51,720,000 


10,000,000 

3,900,000 

Fraudulent  use  of  the  mails------ 68,000,000 

Insurance  against  crime 106,000,000 

Loss  of  the  productive  labor  of  pri-) 300,000,000 

soners  and  law-enforcement  officers) 

Insured  losses  due  to  crime 47,000,000 


Hovt/ever,  as  Professor  Albert  Morris  in  his  text  "Crimin- 
ology” has  so  aptly  put  it, 

"Estimating  the  damage  done  by  criminals  seems 

to  be  the  great  American  Statistical  pastime 

Historically  interesting  is  the  calculation  of  Eugene 
Smith  made  in  1900  that  250,000  persons  in  the  United 
States  made  their  living  at  least  in  part  by  crime  at 
a cost  of  $400,000,000  a year  plus  ^?200 ,000, 000  addi- 
tional in  taxes  for  their  apprehension  and  punisliment 

.Since  then  the  figures  have  climbed.  In  1910 

Weir  estimated  the  annual  cost  at  #1,370,000,000.  Lyd- 
ston  placed  it  at  #5,000,000,000.  A few  of  the  more 
recently  published  figures  on  the  yearly  cost  of  crime 
are:  Anderson,  #912,500,000  (1923);  Gillin,  $3,000,000, 

000  (1926);  Smith,  #10,000,000,000  (1924);  Enright, 
#11,800,000,000  to  #13,000,000,000  (1929);  Baumes 
Commission,  #13,000,000,000  exclusive  of  financial 
crime  (19  28);  ’Vhite  House  Conference  on  Child  Health 
and  Protection,  #16,000,000,000  (1930);  Reeve, 
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^18, 000, coo, 000  (1931). 

The  cost  of  crime  V7hen  correlated  with  the  prison  popula- 
I tion  reveals  much  interesting  data.  Y/ith  this  idea  in  mind  we 
shall  proceed  to  a more  detailed  study  of  the  cost  of  crime  hut  witi 
special  reference  to  private  losses  due  to  criminal  acts.  In 
the  Wickersham  Report  in  the  vol’ome  on  the  cost  of  crime  Sidney 

I 

I Simpson  has  an  interesting  section  on  just  this  subject. 

■ The  report  deals  with  the  more  important  classes  of  pri- 
vate losses  classifying  them  under  three  headings:  (a)  crimes 

against  the  person;  (b)  direct  crimes  against  property,  includ- 
ing the  criminal  destruction  of  property  and  the  various  forms 
of  theft;  and  (c)  crimes  affecting  wealth  other  than  direct 
' crimes  against  property,  and,  to  a very  limited  extent,  as  to 
losses  due  to  certain  forms  of  a commercializad  fraud.  | 

The  study  is  complete  descriptively  but  it  lacks  statisti- i 
cal  completeness.  This  statistical  incompleteness  is  partly  ! 

due  to  the  lack  of  time  and  funds  for  a more  complete  investi-  | 
gation,  and  it  is  partly  inherent  in  the  subject  itself.  As  re- 
j gards  the  case  of  losses  due  to  crimes  against  the  person  - 
murder,  rape,  mayhem,  etc.  - accurate  statistical  data  expressed 
in  monetary  terms  is  in  the  nature  of  things  unobtainable.  Had 
the  time  and  more  particularly  the  funds  been  available  for  the 

! investigation  of  commercialized  fraud  and  organized  extortion 

' 

14.  "Criminology",  Albert  Morris,  Longmans,  Green  & Go.,  Hew  j 
York,  1934,  p.  20-21  ' 
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of  which  accurate  figuresLare  difficult  to  obtain  the  necessary 
detailed  field  studies  which  alone  could  have  afforded  the  basis 

for  even  an  intelligent  guess  at  the  order  of  magnitude  of  such  | 

I 

losses  could  have  been  made.  l 

This  omission  of  quantitative  data  as  to  private  economic  | 

I 

losses  due  to  crime  against  the  person  is  not  thought  to  be  very  I 
serious  for  such  crimes  are  not  frequent,  relatively  speaking, 
and  have  more  significance  from  an  individual  and  social  stand- 
point than  from  an  economic  one.  Y/hen  it  comes  to  commercialized 
fraud,  racketeering,  and  other  forms  of  organized  extortion,  hov/- 

I 

ever,  the  omission  of  comprehensive  figures  is  a serious  affair;  ' 

I 

for  any  study  of  any  phase  of  crime  and  crime  control,  not  only  j 

t 

of  the  economic  aspects  of  crime,  which  fails  to  give  complete 
and  detailed  consideration  to  this  most  important  problem  of  or- 

i 

ganized  crime  as  a business  is  sadly  lacking  in  completeness.  | 

I 

The  sole  reason  Dorr  and  Simpson  fail  to  deal  fully  witli  this 
problem  is 

"that  it  has  not  been  practicable  to  make  the  necessary 

I comprehensive  detailed  investigations  with  the  limited 

funds  which  the  commission  was  able  to  devote  to  the 
study  of  the  economic  aspects  of  crime.  The  attempt 
v/ill  be  made  in  this  report  to  compensate,  in  part,  for  i 

the  omission  of  statistical  data  on  losses  due  to  rack- 
eteering and  certain  important  aspects  of  commercial- 
ized fraud,  by  giving  a descriptive  account  of  the 

( 

j natue  and  importance  of  such  loss;  but  it  must  be 
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remembered,  in  considering  this  part  of  the  report,  that 
statistical  data  on  the  losses  due  to  the  most  impor- 

15 

tant  forms  of  modern  crime  are  unfortunately  missing.” 

In  his  part  of  the  study  Mr.  Simpson  has  presented  statist- 
ical material  which  he  has  culled  from  figures  as  to  insured 
losses  which  the  various  insurance  companies  and  their  rating 
bureaus  have,  after  investigation,  paid  out.  Because  the  sources 
of  these  figuces  are  known  to  be  above  reproach  there  is  no  need 
to  question  their  accuracy.  Unless  otlierwise  stated,  other  fig- 
ures v;hich  will  be  presented  in  the  course  of  this  paper  will  be 
estimates  and  as  such  V7ill  indicate  merely  the  general  order  of 
magnitude  of  particular  types  of  losses. 

Tlie  figures  to  be  quoted  as  to  insured  losses  due  to  crime 
are  in  all  cases  minimum  figures.  Dorr  and  Simpson  explain 
their  position, 

•’There  has  been  considerable  temptation  to  a,ttempt 
estimates  of  total  losses  on  the  basis  of  insured 
losses;  but  this  has  in  no  case  been  done.  Such  •est- 
imates’ would  be  merely  guesses,  and  it  has  seemed  pre- 
ferable to  give  only  accurate  and  reliable  figures, 
even  though  they  are  know  to  be  less,  and  probably 
very  substantially  less,  than  the  total  losses.” 


I 


I 


15.  National  Commission  on  Law  Observance  and  Enforcement,  Vol 
12,  op.  cit.,  p.  371-272 

16.  Ibid.,  p.  273-574 
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For  the  same  reason,  Dorr  and  Simpson  have  made  no  use  of 
any  of  the  “estimates”  of  losses  due  to  crime,  or  to  particular 
kinds  of  crime,  which  other  men  have  made  in  the  past.  Some  of 
these  figures  were  put  forward  by  men  having  considerable  back-  J 

r 

ground  and  knoMedge  of  insured  losses,  yet  the  fact  remains  i 

that  no  one,  regardless  of  how  well-informed  he  may  be,  can  do  ^ 

I 

more  than  guess  at  the  total  losses  in  the  existing  state  of  |1 
available  knowledge  and  data.  The  statistical  data  presented 
in  the  survey  and  which  I have  reproduced  in  this  paper,  while 
not  complete  or  comprehensive,  may,  it  is  believed,  be  regarded  | 
as  made  up  either  of  exact  figures  or  reasonably  accurate  esti-  i 

ij 

mates.  j 

For  our  purposes  we  shall  divide  crimes  against  the  person  j 

I 

into  three  groups:  (a)  homicide;  (b)  mayhem  and  wounding;  and 

(c)  sex  offenses.  There  are  many  other  criminal  offenses  against 
the  person  but  because  it  is  difficult  to  gain  an  accurate  total 
dollars-and-cen ts  figure  for  the  entire  country  and  because  in 
only  a few  cases  is  there  a direct  loss  entailed  either  to  tlie 
community  or  the  victim  we  shall  not  consider  them  here.  Grouped 
in  this  classification  might  be  such  offenses  as  simple  assault, i 
criminal  libel,  and  violation  of  various  statutory  provisions 
enacted  to  protect  personal  rights  from  invasion.  ! 

Grimes  against  the  person  are  relatively  much  less  frequent 
than  crimes  which  affect  property  or  wealth,  yet  they  are  by  far 
the  most  dramatic  of  all  forms  of  crime.  It  is,  however,  rather 
difficult  to  place  any  kind  of  economic  value  on  these  crimes  - 
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some  are  great,  some,  little.  From -a  purely  materialistic  point | 
of  view,  on  the  open  market  all  the  chemicals  in  our  body  make  '! 
use  worth  about  eighty  cents  - yet  it  would  be  silly  to  «ay  that|| 
that  is  all  any  of  us  are  worth.  Our  individual  earning  pov^er  i| 
varies  too  greatly  to  be  accurately  counted  in  this  study.  Try  ' 

I 

as  we  can,  it  is  impossible  for  us  to  calculate  any  accurate 

I 

statistics  which  would  give  us  reasonably  satisfactory  total  i 

figures  as  to  the  economic  losses  which  do  result  from  crimes  | 

1 

against  the  person^  In  homicide  cases,  there  is  a possibility  j 
that  some  general  idea  of  the  order  of  magnitude  of  the  loss  | 


I 

\ 


might  be  calculated  but  it  is  very  doubtful  that  such  figures 
would  be  regarded  as  really  accurate  by  all  concerned.  In  the  j 

i 

matter  of  sex  offenses  some  experts  doubt  that  there  is  an  eco-  | 

t 

nomic  loss  involved,  but  in  any  case  it  is  impossible  to  measure 

; 

such  loss,  assuming  that  there  is  one,  with  any  degree  of  accu-  I 

I 

racy  and  in  monetary  terms.  i 

i 

It  is  perfectly  understable  that  economic  loss  is  not  an  ' 
adequate  measure  of  the  importance  of  crimes  against  the  person,  | 

I 

for  when  we  deal  with  matters  of  the  importance  of  crimes  againsi; 
the  person,  when  vie  deal  v\rith  matters  of  life  and  personal 

I 

safety  economic  considerations  are  of  minor  importance.  | 

For  purposes  of  convenience  vie  shall  group  crimes  against  i 
property  under  two  general  headings:  (a)  those  which  involve 

the  destruction  of  or  injury  to  property;  and  (b)  those  involving, 

I 

the  taking  by  the  criminal  of  money  or  property  and  converting  ' 

j 

it  to  his  ov/n  use.  Included  in  this  first  group  are  such  crimes  i 


as  arson  and  a group  of  offenses  which.,  for  the  sake  of  conven-  i 

I 

ience,  has  been  classified  under  the  heading  of  malicious  mis-  | 

chief.  The  second  group  includes  such  crimes  as  thefts,  larceny,; 

i 

robbery,  burglary,  and  embezzlement.  j 

Probably  the  most  important  crime  v/hich  involves  the  actual  i 

( 

destruction  of  projjerty  is  arson  - the  intentional  destruction  ! 
or  injury  of  a building  by  fire.  There  is  no  doubt  that  there  isj 

economic  loss  because  of  arson  and  it  can  be  measured  in  mone-  i 

I i 

tary  terms.  If  a particular  fire  is  proved  to  be  incendiary,  . 

there  is  no  difficulty  in  evaluating  the  amount  of  the  loss,  any  | 

j I 

more  than  in  determining  the  value  of  property  destroyed  under  j 

[ i 

^ny  other  conditions.  The  problem  lies  in  the  difficulty  of  j 

proving  that  the  fire  is  of  incendiary  origin. 

The  National  Board  of  Fire  Underv/f i ters  , an  organization  j 

I 

'representing  the  stock  fire  insurance  companies  doing  about  88%  \ 

\ 

of  the  country’s  fire  underwriting  business,  has  data  showing  j 

Ifire  losses  in  the  United  States  for  the  past  70  years.  These 
losses  are  classified,  wherever  possible,  as  to  certain  speci- 
fied causes  - one  of  the  causes  being  incendiarism.  There  are 
many  cases  in  which  the  cause  of  a fire  can  not  be  definitely 
determined  and  hence,  in  addition  to  these  classified  losses, 
this  board  reports  a la,rge  proportion  of  losses  as  due  to  "un- 
known causes."  Of  this  large  proportion  of  losses  v/hich  the 
board  classifies  as  due  to  "unknov/n  causes"  insurance  experts 
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believe  that  many  are  of  incendiary  origin.  In  Table  I is  shov/n 
the  total  fire  losses,  losses  due  to  incendiarism,  and  losses 
due  to  unknown  causes,  paid  by  stock  insurance  companies  in  the 


United  States  during  the  9-year  period  of  1920-1928. 

17 

Table  I - Fire  losses  in  the  United  States,  1920-1928 


1 Year 

Total  Losses 

Losses  due  to 
Incendiarism 

Losses  due  to 
Unknown  Causes 

1920 

$358,522,951 

$1,227,459 

$144,207,527 

1921 

399,644,685 

2,488,976 

178,175,794 

1922 

405,232,802 

2,708,528 

185,259,512  | 

1923 

428,187,239 

1,662,987 

180,262,454 

1924 

439,231,553 

2,368,301 

189,701,941 

1925 

447,543,087 

2,062,221 

199,179,533 

1926 

449,584,601 

2,202,492 

202,369,737 

1927 

378,347,175 

2,403,615 

171,058,429 

,1  1928--- 

371,685,682 

2,466,034 

170,530,314 

Average 

$408',  642, 197 

$2,176,713 

$180,058,337 

I The  figures  in  Table  I do  not  show  the  entire  fire  loss  of 

j the  country,  inasmuch  as  they  do  not  include  (a)  losses  insured 
j by  mutual  companies,  (b)  losses  insured  by  stock  companies  not 
members  of  the  National  Board  of  Fire  Underwriters,  nor  (c)  un- 
, insured  losses.  Further,  they  do  not  include  any  allowance  for 

I 

1 the  loss  of  use  and  occupancy  of  those  buildings  destroyed  or 
j damaged  by  fire.  Moreover,  as  I have  already  indicated,  the 
losses  which  have  been  reported  as  due  to  incendiarism  are  min- 
I iraum  figures.  And,  on  the  average,  this  absolute  minimum  of  lossj 
iis  well  over  $2,000,000  a year,  and  the  actual  loss  is  probably 

j many  times  greater. 

1 

From  the  available  data  it  is  virtually  impossible  to  show 

'|17.  National  Commission  on  Law  Observance  and  Enforcement,  Vol. 
12,  op.  cit.,  p.  580 


whether  incendiary  fires  are  increasing  in  niunher  and  importance i 
The  ratio  of  known  arson  losses  to  total  fire  losses  showed  a 
considerable  rise  in  1921  and  1922,  v/hen  it  reached  0*62%  and  i 

I 

0*66%  respectively,  and  a similar  increase  in  1927  and  1928, 

! 

v/hen  the  proportion  jumped  from  0.49^  in  1926  to  0,64^  in  1927 
and  0*66%  in  1928,  but  the  variations  may  be  ascribed  to  causes 
other  than  increases  amount  in  incendiarism. 

To  estimate  the  total  losses  arising  out  of  arson  on  the  ba<" 
sis  of  those  figures  as  to  insured  losses  which  are  available 
is  almost  impossible,  because  no  method  has  been  discovered,  as 

j| 

yet,  which  will  determine  either  what  proportion  of  all  property 
is  insured  against  fire  or  what  proportion  of  insured  losses  ! 

I 

1 

j are  due  to  incendiarism.  What  we  do  know  is  that  the  economic  ' 
loss  due  to  arson  is  important  besides  being  very  substantial,  . 

I 

and,  in  all  probability,  it  very  likely  exceeds  by  |2,C00,0C0  | 

] 

virhich  represents  the  average  annual  insured  loss  due  to  known  | 
incendiarism.  I 

I 

The  general  term  '♦malicious  mischief"  is  used  in  this  paper* 

jj 

not  in  its  technical  legal  sense  v/hich  is  rather  different  in  | 

the  various  States,  but  as  a compact  description  of  all  kinds  ofj 

I 

criminal  acts  resulting  in  the  injury  or  destruction  of  physical j 

I 

property  by  other  means  than  fire.  Follov/ing  this  definition,  | 
the  term  would  therefore  include  damage  to  property  due  to  the 
use  of  explosives  and  all  other  forms  of  physical  force.  In 

1 

many  cases  this  damage  or  destruction  is  incident  to  riot  or  ci-vii. 

i 

commotion,  frequently  arising  out  of  labor  disturbances,  or  it  ^ 


may  be  closely  connected  with,  racketeering  or  other  forms  of 

j 

, organized  extortion,  but  may  also  occur  independently  of  either. 
I Tlie  sole  basis  for  any  estimate  of  the  amount  of  loss  due 

; to  malicious  mischief  can  be  found  in  the  statistics  of  losses 

i! 

Ppaid  by  companies  which  write  riot  insurance.  Table  II  shov;s 
the  aggregate  of  such  payments  for  the  9-year  period  ending  in 
1929. 


Table  II  - Riot  losses  in  the  United  States,  1921-1929^^ 


Year 

Losses  Paid 

Year 

Losses  paid 

1921 

12,432,403 

1926 

^1,756,643 

1922 

2,951,828 

1927 

2,175,579 

1923 

4,829,491 

1928 

1,685,806 

1924 

3,392,075 

1929 

2,406,951 

1925 

3,101,125 

Average---- 

;tf2,747,989 

Table  II  needs  a bit  of  explanation.  These  figures  do  not 
.show  all  losses  due  to  those  crimes  which  v/e  have  classified  as  ! 

! I 

imalicious  mischief  during  the  nine  year  period,  1921-1929.  To  i' 
|begin  v/ith,  included  in  the  figures  are  losses  which  have  come 

about  through  accidental  explosions,  accidents  injuring  property 

li 

occurring  in  the  course  of  civil  commotion  rather  than  by  crimiral 
lacts.  Insofar  as  insured  losses  due  to  malicious  mischief  are  ^ 
concerned,  these  figures  are,  therefore,  much  too  large.  But  set 

I 

against  this  is  the  fact  that  throughout  the  country  only  a minor 
I proportion  of  the  property  is  covered  by  riot  insurance,  so  that, 
so  far  as  total  losses  due  to  malicious  mischief  are  concerned, 

I 

the  figures,  in  all  likelihood,  are  much  too  low.  j 

I 

18.  National  Commission  on  Law  Observance  and  Enforcement,  Vol.  ! 
12,  op.  cit . , p.  382  I 


Although  it  is  impossible  to  state  definitely  what  the  total  I 

I 

loss  due  to  malicious  mischief  is,  it  is  undoubtedly  large. 

The  most  common  private  losses  due  to  crime  are  the  result  |j 
of  some  form  of  theft,  either  simple  larceny,  such  ^.s  pocket-  || 

burglary,  or  robbery.  These  various  kinds  of  theft  made  up 
94.6^  of  all  offenses  known  to  the  police  as  reported  to  the  j 

Department  of  Justice  for  1930,  and  they  are  the  most  serious  j 

I 

criminal  offenses. 

|| 

In  general,  we  may  say  that  there  are  three  sources  of  fig-!' 

•1 

ures  as  to  losses  due  to  larceny,  burglary,  and  robbery:  (a)  i 

1 

the  insurance  companies’  figures  as  to  losses  paid;  (b)  figures  j 
collected  by  some  trade  organizations  as  to  losses  ascertained 

i 

by  their  members,  whether  insured  or  not;  and  (c)  figures  report-j 
ed  by  certain  police  departments  as  to  the  estimated  value  of  thq 

I 

I 

property  stolen  in  cases  where  the  theft  is  reported  to  the  policy 
In  the  first  class  the  figures  are  knov/n  to  be  exact,  but  they  j 
cover  only  insured  losses;  in  the  second  class  the  figures  are  j 

I 

also  reliable  and  cover  all  losses,  but  these  are  also  available  ' 

1 

only  for  a fev/  kinds  of  businesses;  as  regards  the  third  class  ! 

! 

the  figures  can  not  be  regarded  as  reliable. 

I I 

Most  criminologists  doubt  the  accuracy  of  police  figures  | 
jas  to  losses  for  tiiree  reasons:  First,  in  most  cases  they  are  ! 

based  entirely  on  the  unverified  statements  of  tiie  victims  of  | 
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the  thefts,  who  in  many  cases  have  no  accurate  idea  of  the  value 
of  the  property  stolen  from  them,  or  sometimes  even  as  to  the 
amount  of  money  stolen  from  them.  Second,  the  present  facilities 
of  most  police  departments  are  not  such  that  accurate  recording 
and  reporting  of  statistics  can  be  insured.  Even  police  stati- 
stics as  to  the  numbers  of  known  offenses  are  regarded  as  unre- 
liable. Third,  there  is  likely  to  be  considerable  temptation 
to  keep  figures  as  to  the  value  of  property  stolen  down  as  low 
as  nossible.  This  situation  v/ill  be  found  to  be  particularly 

I 

j 

true  in  places  where  a Tjolice  department  is  attempting  to  build  I 
up  a record  of  apparent  efficiency.  The  Boston  Post,  in  one  of 
its  columns  called  "Gossip  of  the  Town",  had  this  to  say, 

"Police  chiefs  of  great  American  cities,  one  of  the 
boys  tells  us,  can,  and  often  do,  doctor  up  their  crim- 
inal reports  to  give  their  towns  a milk-pure  complexion. 
It’s  done  like  this: 

"Bandits  smash  a jeweller’s  window  and  steal  a for- 
tune in  jewels.  This  calls  for  a ’felony  report.’  That 
is:  ’Breaking  and  entering  in  the  night-time  and  lar- 

ceny.’ But  the  police  chief  who  does  not  want  this 
black  eye  on  his  record  has  a neat  way  out. 

"The  window  smashing  is  called  an  ’accident.’  The 
report  of  the  ’accident’  goes  on  to  say  that  there  was 
a statement  of  the  theft  of  some  jewels  and  that  this 
is  ’being  investigated.’  V.'hen  the  report  of  the  full 
activities  of  the  force  at  the  end  of  the  year  is  pub- 
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lislied  this  episode  is  still  under  the  head  of  ac- 
cidents and  the  'reported  theft*  is  still  'under  in- 
vestigation*' So  tliat  statistically  there's  been 
no  felony.  'Look  at  the  record  and  see  for  yourself.' 

”P.  S.:  If  the  thief  or  thieves  are  caught,  then 

the  police  chief  is  safe  in  calling  it  a felony  be- 
cause he  solved  the  crime  and  the  thing  is  a bang- 
up  victory  for  him.  (It  seems  there  are  statistics 
and  statistics. ) 

In  dealing  with  data  as  to  value,  v/hich  are  at  best  only  rough 
estimates,  the  total  figures  may  be  "adjusted"  in  almost  any  v/ay 
desired.  In  view  of  these  possible  sources  of  serious  error  in 
the  data,  no  figures  as  to  the  losses  due  to  theft  based  on  pol- 
ice figures  as  to  the  value  of  stolen  property  have  been  present 
ed  in  the  Dorr  and  Simpson  report. 

Discounting,  then,  police  statistics  we  have  two  sources 
of  statistical  data  - the  insurance  companies  and  certain  trade 
organizations,  and  figures  have  been  secured  from  both  these 
sources.  Included  in  the  insurance  figures  are  quite  complete 
data  on  insured  losses  due  to  thefts  of  goods,  money,  and  auto- 
mobiles. The  figures  obtained  from  trade  organizations  include 
comprehensive  data  as  to  total  losses,  whether  insured  or  not, 
sustained  by  banks,  jewelers,  or  railroad  companies.  All  these 

19.  The  Boston  Post,  April  21,  1937 
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i figures  may,  I 'believe,  'be  regarded  as  reliable,  although,  of  i 

I J 

course,  they  are  far  from  being  all-inclusive.  The  general  !i 

field  of  uninsured  losses  with  the  exception  of  those  covered  by  il 
; trade  organizations,  is  one  for  which  no  figures  are  available  ' 

and  no  estimate  is  possible.  Tlrius,  tlie  available  figures  merely!: 

i! 

indicate  minimum  losses  due  to  thefts  of  property.  | 

It  is  my  intention  to  present  the  figures  available  in  the  | 

following  order:  (a)  data  as  to  losses  sustained  by  banks  due  to 

, I 

'burglaries  and  holdups;  (b)  data  as  to  losses  sustained  by  jew-  ' 

elers  due  to  burglaries,  holdups,  and  sneak  thefts;  (c)  data  as  ' 

I I 

j to  losses  sustained  by  railroads  due  to  freight  thefts;  (d)  data 

- I 

I as  to  insured  losses  due  to  automobile  thefts;  and  (e)  data  as  | 
to  insured  losses  due  to  burglaries,  robberies,  and  larcenies 
other  than  automobile  thefts. 

i 

Bank  Losses  - For  several  years  the  American  Bankers  As  so-  | 

I 

ciation,  comprising  some  12fa  of  the  banks  of  the  country,  v/ith  | 

I I 

I resources  amounting  to  about  85^  of  all  bank  resources,  has  fol- ; 

i lowed  the  practice  of  requiring  all  member  banks  to  submit  data  :| 
as  to  the  number  of  burglaries  and  robberies  sustained  and  ammoml^ 
lost  as  a result  of  such  crimes  v/hich  it  has  compiled  and  made  I 

I 

available  to  those  interested  in  the  subject.  Besides  its  own 
members  many  non-member  banks  are  cooperating  with  them  in  their 

I 

survey.  Table  III  gives  these  statistics  for  the  10-year  period' 
ending  August  31,  1930.  ' 
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Table  III  - Losses  due  to  bank  burglaries  and  robberies, 

1921-1950^^ 


Year 

Bur. 

criaries 

Robberies 

Total  Loss 

II 

Mumber 

Loss 

Humber 

Loss 

1921 

220 

|287,745 

136 

1 9 3 6,  "75  2 

;fi51,224,497  i 

1922 

261 

249,301 

145 

905,669 

1,154,970  i 

1923 

150 

176,638 

129 

459,693 

636,331 

1924 

104 

264,528 

236 

1,074,456 

1,338,984  ! 

1925 

98 

244,966 

225 

1,676,204 

1,921,170 

1926 

54 

248,869 

203 

1 , 345 , 235 

1,594,104 

1927 

92 

185,560 

227 

2,010,767 

2,196,327 

1928 

70 

156,999 

292 

1,762,703 

1,919,702 

1929 

52 

134,960 

307 

1,538,616 

1,673,576  !l 

1930 

40 

102,694 

402 

2,003,391 

2,106,085  1 

Average — -- 

114 

^205 ,226 

232 

^1,371,349 

;„>1, 576.575  1 

Figures  as  to  insured  losses  due  to  bank  burglaries  and 
robberies  are  available  from  insurance  companies  for  the  years 
1923-1929,  inclusive.  These  statistics  are  shown  in  Table  IV, 
Table  IV  - Insured  losses  due  to  bank  burglaritesand 


Year 

Burglaries 

Robberies 

Total  Loss 

blumb  e r 

Loss 

Humber 

Loss 

1923 

423 

#356 ,869 

261 

# 571,042 

927,911 

1924 

350 

365,449 

270 

626,528 

991,977 

1925 

208 

294,959 

208 

572,745 

867,702 

1926 

221 

178,967 

251 

964,024 

1,142,991 

1927 

188 

217,685 

273 

976,924 

1,194,609 

1928 

191 

145,592 

284 

1,065,507 

1,209,099 

1929 

168 

79,528 

330 

894,888 

974,216 

Average 

250 

233.836 

268 

810 , 2 3 '6 

1,044,072 

Comparing  Tables  III  and  IV  shows  that  the  number  of  losseji 
due  to  bank  burglary  and  robbery  reported  to,  and,  in  the  case  oi 
burglary,  the  amount  of  losses  paid  by,  the  burglary  insurance 


companies  of  the  country  exceeds  the  number  of  offenses  and  am- 
ount of  losses  compiled  as  totals  by  the  American  Bankers  ivsso- 

20.  Ifational  Commission  on  Law  Observance  and  Enforcement,  Vol. 
12,  op.  cit.,  p.  385 

21.  National  Commission  on  Lav/  Observance  and  Enforcement,  Vol. 
12,  op.  cit.,  p.  386 


elation  for  the  same  period.  There  seems  to  he  two  reasons  for 
this:  (a)  Insurance  figures  include  attempted  robberies  and  ‘ 

burglaries,  where  any  damage  to  bank  property  is  claimed,  in  the 
total  number  of  offenses  reported,  and  include  as  well  the  amoun  : 
of  indemnity  paid  for  such  damage,  which  is  covered  by  the  stand- 
ard bank  robbery  and  banlc  burglary  policies,  in  the  total  losses; 

the  figures  of  tlie  American  Bankers  Association,  hov/ever,  includ( ! 

I 

only  burglaries  and  robberies  actually  carried  through  to  com- 
j pletion  and  amounts  of  money  and  negotia.ble  securities  actually 
stolen.  (b)  Most  burglary  and  robbery  policies  are  carried  by 
I small  rural  banks,  which  in  many  cases  do  not  belong  to  the  as- 
sociation. The  figures  which  the  association  has  compiled  while 
they  are  98^  complete  as  regards  its  members,  are  at  the  most 

90/t  complete  as  to  nonmembers,  so  that  a substantial  number  of 

I 

I insured  losses  are,  in  all  probability,  not  included  in  the  as- 
sociation’s figures.  It  may  be*  contended,  therefore,  that  we 
may  rely  on  both  sfets  of  figures  - those  compiled  by  the  Ameri- 
I can  Bankers  Association  as  showing  the  losses  of  money  and  neg- 
: otiable  securities  by  members  and  reporting  nonmembers  due  to 
I actual  burglary  and  robbery,  those  of  insurance  companies  as  in- 
; dicative  of  insured  losses  and  damages  of  all  kinds  due  to  ac- 
tual burglary  and  robber.  But  regardless  of  which  set  of  figure* 
is  considered,  it  is  clear  that  bank  burglaries  and  holdups 
j cause  an  average  loss  in  excess  of  $1,000,000  per  year. 

; Losses  by  Jewelers  - Tiie  Jewelers  Security  Alliance  col- 

lects data  as  to  thefts  from  its  members  and  as  to  all  thefts 
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ifrom  jewelers,  whether  memhers  or  not,  which  are  reported  in 

|i 

|jtrade  publications.  Table  V gives  the  data  compiled  by  the 

jjA.lliance  as  to  the  number  of  thefts  from  jev/elers  of  various 

ji 

liclasses  and  the  value  of  the  property  stolen  for  the  9-year 

t| 


jlperiod  ending  in  1929. 
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I While  the  figures  presented  in  Table  V can  not  he  regarded 

! as  being  of  the  same  degree  of  accuracy  as  those  previously  giv- 

1 

en  as  to  bank  losses,  inasmuch  as  they  are  based  in  part  on 
estimates  of  losses  appearing  in  trade  publications,  it  is  be- 
! lieved  that  they  give  a reasonably  accurate  idea  of  the  approx- 
imate amount  of  losses  due  to  thefts  from  jewelers.  The  figures 

I 

show  that  such  losses  have  averaged  in  excess  of  #2,000,000  per 
year  during  1921-1929,  but  have  been  decreasing  since  1927. 

In  one  of  its  feature  stories  on  jewelry  thefts  the  Bos- 
ton Traveler  had  this  to  say, 

I 

"Pew  realize  the  tremendous  losses  incurred  annually 
through  jewel  thefts.  A leading  jewelry  trade  journal 
estimates  that  the  nation  now  pays  #20,000,000  tribute 
annually  to  the  underv/orld  through  gem  robberies.  The 
federal  bureau  of  investigation  estimates  that  in  the 
first  nine  months  of  1936  in  39  cities  of  over  100,000 
population  a total  of  #1,393,000  worth  of  jewels  and 
I precious  metals  v/ere  stolen.  Of  this  #306,000  worth 

I 

I was  recovered- only  21.9^  of  the  total. 

Railroad  Losses  - The  American  Railv/ay  Association,  like 
j the  other  trade  organizations,  collects  and  compiles  figures  as 
to  the  amount  paid  out  by  the  railroads  to  the  various  sliippers 

as  the  result  of  freight  thefts.  Table  VI  shows  the  losses  of 

i 

j 23.  The  Boston  Traveler,  March  18,  1937 


this  character  for  the  10-year  period,  1920-1929. 


Table  VI  - Losses  due  to  theft  of  railroad  freight, 

1920-1929^^ 


Year 

Loss 

Year 

Loss 

1920  

1921  

1922  

1923  

1924---- 

1925 

$12, 726,947 
9,924,747 
4,806,710 
3,117,484 
2,333,393 
1,492,451 

1926  

1927  

1928  

1929--- 

Average 

.+1,S14,501 

1,151,136 

928,563 

757,803 

$3,855,374 

Table  shows  that  losses  due  to  freight  thefts  from  rail- 
road custody  have  steadily  decreased  each  year  since  1920  al- 
thougli  they  have  averaged  over  1^3,800,000  per  year  for  the  per- 
iod 1920-1929,  and  in  1929,  were  still  over  $750,000. 

Automobile  Thefts  - ITo  total  figures  are  available  as  to 

j 

losses  due  to  automobile  thefts,  but,  through  the  cooperation 
of  the  national  Automobile  Underv;ri ters  Association,  substan- 
I tially  complete  data  as  to  insured  losses  have  been  gathered.  j 

I 

Table  VII  gives  the  total  number  of  automobiles  in  the  United 
States,  the  number  and  percent  insured,  the  number  and  percent 
stolen,  the  number  and  percent  stolen  and  recovered  for  the 

j 

5-year  period  ending  in  1929* 


I 


24.  national  Commission  on  Lav;  Observance  and  Enforcement,  Vol. 
12 , op.  cit. , p.  389 


Tatle  VII  - Automobiles  stolen  and  recovered, 

1925-192925  ^ 


Year 

Number 

of 

Automo- 

biles 

Clumber 

Insured 

Per- 

cent 

Ins- 

ured 

Number 

Stolen 

Per- 

cent 

of 

Total 

Number 
Re  c ov- 
ered 

Percent 

of 

Number 

Stolen 

1925-- 

19,954,347 

2,838,304 

14.2 

45,316 

0.23 

28,840 

65.7 

1926  — 

22,001,393 

3,262,770 

14.8 

49,325 

.22 

31,972 

64.9 

1927  — 

23,133,241 

3,276,047 

14.2 

48,164 

.21 

35,814 

74.4 

1928  — 

24,493,124 

3,570,981 

13.7 

58,182 

.24 

46,075 

79.2 

1929  — 

26,501,443 

4,880,204 

18.5 

59,505 

.23 

51,945 

87.3 

Average-- 

23,216,710 

3 , 525 , 661 

15.2 

52,098 

.22 

38,929 

74.7 

Table  VIII  shov/s  the  number  of  cars  stolen  and  not  recov 


ered,  the  net  insured  losses  paid  - that  is  after  the  amount  re-. 


;!  alized  on  stolen  cars  v/hich  recovered  v/ere  deducted,  and  the 

relation  of  the  net  losses  paid  to  the  total  insurance  for  the 

6-year  period  ending  in  1920, 

Table  VIII  - Insured  losses  due  to  automobile  theft, 

1925-19502® 


Year 

Gars  Stolen  and 
Not  Recovered 

Losses  Paid 

Losses  per 
$1000 

Insurance  in  force 

1925 

16,476 

^19,341,251 

^6.05 

1926 

17,353 

20,237,719 

5.90 

1927 

12,350 

16,659,118 

4.92 

1928 

12,107 

14,202,165 

4.53 

1929 

7,562 

11,548,263 

2.20 

1930 

, , 11 ) . . 

13.000,033 

2.62 

Average 

(2)  15,170 

15,831,425 

4.07 

(1)  Figure  not  yet  avail 

Lable;  (2j  For 

5 years  only 

Thus  v/e 

see  that  insured 

losses  due  to 

automobile  theft 

have  averaged  v/ell  over  ;|15,000,000  per  year  for  the  6 ye9.rs 
ending  in  1930.  These  losses  seem  to  have  been  somewhat  on  the 
decline  since  1926,  although  there  was  an  increase  in  1950  over 


the  previous  year,  \7hile  only  15.2^  of  all  automobiles  were 


25.  National  Commission  on  Law  Observance  and  Enforcement,  Vol. 
12,  op.  cit* , p.  590 

26.  Ibid.,  p.  390 
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insured,  on  the  average,  during  this  period,  it  can  not  be  assumai, 
that  the  ;$15,800,000  is  15  of  the  total  loss  due  to  automo- 
bile theft.  Many  uninsured  automobiles  are  old  and  cheap  cars, 
and  are  least  often  stolen.  It  is  probable,  therefore,  that  much! 
more  than  15.2^  of  all  automobile  thefts,  both  in  the  value  and 
number  of  cars  stolen,  involve  insured  cars.  It  is  v/holly  im-  | 
possible  to  determine  what  proportions  of  cars  tiiat  are  stolen 
are  insured,  and  therefore  no  estimate  of  total  losses  on  the  ba- 
sis of  insured  loss  can  be  made.  Tiie  most  that  can  be  said  is 
that  net  losses  due  to  automobile  thefts  averaging  over  $15,000,000 
per  annum  have  been  paid  by  insurance  companies  over  the  6-year 
period  1925-1930,  and  that  that  aggregate  loss,  insured  and  unin- 
sured, must  be  substantially  in  excess  of  this  figure. 

Insurance  Losses  Generally  - Having  already  presented  figure  J 
which  show  the  insured  losses  due  to  bank  robbery  and  burglary 
and  to  automobile  theft,  we  next  take  into  consideration  the  othei 
insured  losses  caused  by  the  various  types  of  larceny,  burglary, 
and  robbery.  Six  types  of  theft  insurance,  in  addition  to  bank, 
burglary  and  robbery  and  automobile  theft  coverage,  must  be  dis- 
tinguished: (a)  residence  burglary,  theft,  and  larceny;  (b)  mer-i 

cantile  open  stock  burglary;  (c)  mercantile  safe  burglary;  (d) 
office  and  store  robbery;  (e)  messenger  robbery;  and  (f)  pay- 
master robbery.  The  National  Bureau  of  Casualty  and  Surety 
Underwriters  has  compiled  statistics  as  to  the  net  insurance 
losses  due  to  these  types  of  theft  and  I present  them  here  in 
Tables  IX  to  XIV  inclusive.  The  tables  shovtf  the  number  of  in- 
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sured.  losses,  the  amount  of  the  losses,  and  the  loss  frequency 
that  is,  the  number  of  losses  per  ^100,000  insurance  in  force 


and  affords  a measure  of  the  relative  frequency  of  losses  in 
different  years  which  takes  account  of  variations  in  the  amount 
of  property  insured  - by  years  for  the  7-year  period  ending  in 


1929. 


Table  IX  - Insured  losses  due  to  residence  burglary, 
theft,  and  larceny,  1925-1929^*^ 


Year 

Losses  Reported 

Total  Loss 

Loss  Erequency 

1923 

17,754 

f3, 714, 596 

3.2 

1924 

20,778 

4,395,619 

3.0 

1925 

19,169 

4,282,509 

2.5 

1926 

18,883 

3,852,806 

2.3 

1927 

20,968 

4,159,852 

2.4 

1928- 

21,108 

4,408,914 

2.3 

(1)L929 

23,264 

4,474,394 

2.4 

Average 

20,275 

$4,184,099 

2.6 

(l)  Subject  to  adjustment 


Table  X - Insured  losses  due  to  mercantile  open  stock 
bur^-lary,  1925^^1929*=^^ 


Year 

Losses  Reported 

Total  Loss 

Loss  Frequency 

1923 

2,526 

$2,049,675 

1.5 

1924 

2,857 

2,314,241 

1.5 

1925 

2,494 

2,028,583 

1.2 

1926 

2,056 

1,446,023 

1.0 

1927 

1,971 

963,914 

1.0  ’ 

1928 

1,970 

1,012,406 

1.1 

(1)1929 - 

2.228 

1,275,490 

1.3  1 

Average 

2,300 

1,584,333 

1.1  i 

( 1 ) Subject  to  adjustment 


27. 
12, 

28. 


ITational  Commission  on  La?/  Observance  and  Enforcement,  Vol. 
op.  cit.,  p.  392 
Ibid.,  p.  392 


Table  XI 

- Insure<i  losses  due  to  mercantile 
bur^^lary,  1923-1929^^ 

sai  e 

Year 

Losses  Reported 

Total  Loss 

Loss  Erequency 

1923 

2,349 

^ 7 23, 8 36 

1.3  1 

1924 

3,482 

1,220,688 

1.5  1 

1925 

3 , 068 

1,042,938 

1.2 

1926 

2,886 

1,072,443 

1.0 

1927 

2,943 

937,801 

.9 

1928 

3,093 

966,984 

1.0 

(1)1929 

3,146 

928,714 

.9 

Avera^’e 

2,995 

$ 984,915 

1.1 

(l  ; SulDj  ect  to  adjustment 


I 


Table  XII  - Insured  losses  due  to  office  and  sbre 
__  robbery,  1922-1929^^ 


Year 

Losses  Reported 

Total  Loss 

Loss  Frequency 

1^2o 

2,097 

664,524 

1.1 

1924 

3,079 

1,216,028 

1.2  1 

1925 

2,687 

1,073,868 

.9 

1926 

2,980 

880,169 

.9 

1927 

3,187 

883,321 

1.0 

1928 

3,712 

973,511 

1.0 

(1)1929 

4,474 

1,077,898 

1.2 

Average 

3,140 

4?  957,029 

1.0  ! 

( 1 } Subject  to  adjustment 


Table  XIII  - Insured  losses  due  to,Daymaster  rob- 
bery,  IQSS-igaQ’^^ 


Year 

Losses  Reported 

TotaJL  Loss 

Loss  Frequency 

1923-  — 

99 

:$194,335 

0.1 

1924 

141 

201,917 

.1  1 

1925 

177 

380,404 

.1 

1926 

119 

250 , 595 

.1 

1927 

99 

164,442 

.1 

1928 

133 

223,368 

.1  ! 

(1)1929---- 

150 

213,086 

.1 

Avera^ce---- 

131 

^232, 592" 

.1 

( 1 ) Subject  to  Adjus tmen t 


29.  national  Commission  on  Law  Observation  and  Enforcement,  Volil 
12,  op.  cit.,  p.  392 
3C*  Ibid.,  p.  393 

31.  Ibid..  T) . 393  ii 


Table  XIV  « Insured  losses  due  rob- 

bery,  1925-1929^^ 


Year 

Losses  Reported 

Total  Loss 

Loss  frequency 

1923 

849 

^401 , 530 

0.4 

1924 

1,307 

663,926 

.5 

1925 

1,059 

568,898 

.3 

1926---- 

902 

383,412 

.3 

1927 

928 

399,536 

.3 

1928 

1,110 

444,036 

.3 

(1)1929 

1,308 

563,536 

.4 

Average — — 

1,066 

$489,268 

.4 

( 1 ) Subject  to  adjustment 


Table  XV  brings  together  statistics  as  to  all  classes  of 
insured  losses,  except  personal  holdup  insurance,  including 
those  due  to  insured  bank  burglaries  and  robberies  and  to  the 
theft  of  insured  automobiles,  shov/ing  the  total  net  losses  of 
each  class  for  the  5-year  period  from  1925  to  1929  inclusive. 


32.  national  Commission  on  Lav/  Observance  and  Enforcement,  Vol* 
12,  op.  cit.,  p.  393  I 
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Thus  we  find  that  insured  losses  due  to  theft  have  averag- 
ed well  over  $25,000,000  per  year  for  the  5-year  period  1925  to 

1929.  Of  course,  it  is  understood  that  there  is  no  satisfactory 
method  of  computing  total  losses  on  the  basis  of  insured  losses, 
and  hence  we  find  it  is  impossible  to  guess  the  total  loss  due 
to  the  various  forms  of  theft,  although  it  is  clear  that  the 
loss  exceeds,  and  in  all  probability  very  substantially  exceeds, 
$25,000,000  per  year* 

Losses  due  to  Mail  Thefts  - uliile  the  losses  suffered  by 
the  United  States  as  a result  of  robberies,  burglaries,  and 
other  thefts  of  mail  are  not  private  losses,  they  are  losses  to 
the  Federal  Government  in  its  capacity  as  proprietor  which  are 
analogous  to  private  losses.  Since  1921  data  as  to  such  losses 
have  been  available,  and  are  presented  here  for  purposes  of 

comparison  with  the  figures  given  above  as  to  private  losses  of  I 

1 

similar  cliaracter.  Table  XVI  gives  the  aggregate  losses  of  the 
Post  Office  Department  for  the  10-year  period  ending  June  50, 

1930,  due  to  burglary,  robbery,  and  other  thefts  of  mail  in-  | 

volving  a loss  of  $5,000  or  more  or  the  aeath  of  an  employee. 
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Table  XVI  - Losses  due  to  mail  thefts,  1921"I950^^ 


Year 

Gross  Loss 

Recoveries 

Net  Loss 

1921 

$6,542,697.48 

$3,852,915.87 

$2,689,781.61 

1922 

2,532,403.00 

1,407,331.60 

1,125,672.00 

1923 

2,506,308.00 

2,366,366.00 

139,942.00 

1924 

2,509,157.00 

1,467,444.00 

1,041,713.00 

1925 

280,709.00 

125,803.00 

154,906.00 

1926 

1,408,540.00 

761,627.75 

646,912.25 

1927---- 

686,287.00 

254,925.21 

431,361.79 

1928 

445,755.00 

150,102.00 

295,653.00 

1929 

308,888.00 

127,395.00 

181,493.00 

1930 

128,109.00 

31,500.00 

96,609.00 

Average 

$1 ,734',885*35 

Tl. 054, 540. 98 

1 6W.344.37 

Although  the  figures  given  in  the  above  table  do  not  in- 


I elude  all  losses  due  to  mail  thefts,  they  do  include  all  the  more 

I 

important  losses.  The  average  net  loss  per  year  for  the  period 
1921-1930  has  been  over  $680,000,  and  the  average  net  loss  for 
'the  period  1926-1930,  about  $330,000.  Such  losses  are  relatively 
j small  in  amount  and  seem  to  be  definitely  on  the  i,vane. 

I Embezzlement  - Embezzlement  may  be  generally  defined  with 

1 

Ijsufficient  accuracy  for  our  purposes  as  the  unlav/ful  conversion 
,to  his  own  use  b y an  agent  or  employee  of  money  or  property  en- 
trusted to  his  custody. 

”It  differs  from  theft  principally  in  that  the  original 
possession  of  the  stolen  property  by  the  embezzler  is. en- 
tirely proper,  becoming  unlawful  only  when  he  commits  a 
breach  of  trust  by  taking  or  using  the  property  for  his 
ovm  purposes. 

34.  National  Commission  on  Law  Observance  and  Enforcement,  Vol. 
;L2,  op.  cit.,  p.  395 
|i35.  Ibid.,  p.  396 
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The  Towner  Rating  Bureau  has  compiled  rather  complete  data  as 

I' 

jjto  net  insured  losses  due  to  embezzlement  and  they  are  presented 
iin  Table  XVII. 

II 

i!  Table  }CVII  - Insured  losses  due  to  embezzlement, 

1925-192936 


Year 

Losses  Paid 

1925  

1926  

1927  

1928  

1929  

Average 

$12,916,316 

15,541,329 

16,746,103 

20,177,139 

20,626.231 

$17,201,422 

These  figures  as  to  insured  losses  due  to  embezzlement  do 

ii 

not,  of  course,  give  any  indication,  of  the  amount  of  total  loss- 

lies.  To  begin  with,  while  fidelity  insurance  is  becoming  in- 

ijcreasingly  coiimion,  it  is  by  no  means  universal,  and  many  defal- 

Ijcations  are  not  covered  by  such  insurance  at  all.  Secondly, 

.even  where  the  defaulting  employee  is  bonded,  the  ajnount  of  in- 

i' 

surance  carried  is,  in  many  cases  insufficient  to  cover  the  en- 

' I 

il 

ijtire  loss.  There  is  no  way  of  estimating  total  losses  on  the 

l| 

jbasis  of  insured  losses,  and  the  most  that  can  be  said  is  that 
jthe  average  loss  to  private  individuals  and  business  organ^za- 
^^tions  due  to  embezzlement  is  in  all  probability  very  substan- 
jltially  in  excess  of  $17,000,000  per  year. 

II 

Although  fidelity  insurance  covers  all  sorts  of  defal- 
cations, including  forgery,  the  losses  by  forgery  are  so  ’^all 

36.  national  Commission  on  Lav/  Observance  and  Enforcement,  Vol. 
12,  op.  cit.,  p.  396 


i that  the  figures  given  in  Table  XVII  may  he  safely  said  to  in- 
dicate -the  approximate  amount  of  insured  losses  due  to  embez- 
zlement alone. 

i 

j V/e  are  forced  to  conclude  that  direct  crimes  against  pro- 

j perty  obviously  cause  losses  to  the  victims  of  such  crimes  and 

i 

I there  is  no  theoretical  difficulty  in  evaluating  those  losses 
in  pecuniary  terms.  While  we  have  figures  as  to  the  total  lossej 

I 

only  for  a limited  number  of  industries,  and  although  it  is  im- 

I 

possible  to  estimate  total  losses  on  the  basis  of  insured  losses 
paid,  available  figures  clearly  show  that  such  losses  are  most 
substantial.  On  the  basis  of  the  experience  of  the  5-year  per- 
iod ending  in  1921  the  ban  ks  of  the  country  lose  over  |>1,800,00C 

i 

per  year  due  to  burglary  and  robbery;  jewelers  lose  almost 
$2,000,000  on  account  of  burglaries,  holdups,  and  sneak- thefts ; 

I and  railroads  lose  on  the  average  of  over  $1,100,000  a year  due 
to  thefts  of  freight.  The  figures  as  to  insured  losses  generally 
are  even  more  significant.  Table  XVIII  summarizes  insured  losses 
iue  to  known  arson,  riot,  automobile  theft,  other  forms  of  theft, 
and  embezzlement  for  the  5-year  period  1925-1929,  inclusive. v 
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^ It,  therefore,  appears  that  insured  losses  which  can  he 

I said  to  he  due  to  knovm  direct  crimes  against  property  average 
j more  than  i>i>47 , 000,000  per  year.  The  actual  bases  are  undouht- 
! edly  much  greater  since  we  do  not  include  in  the  #47,000,000  (a) 

j 

I losses  not  covered  hy  insurance  at  all  which  are  v/ithout  doubt 
j numerous  and  substantial;  (b)  the  excess  loss  in  cases  where  the 
amount  of  insurance  carried  is  less  than  the  value  of  the  prop- 
erty taken  or  destroyed;  nor  (c)  losses  covered  by  insurance 
where  the  loss  is  due  to  an  undetected  crime,  as  is  often  the 
situation  in  the  case  of  arson.  As  has  been  repeatedly  stated, 
there  is  no  way  of  estimating  total  losses  on  the  basis  of  in- 

I 

I 

sured  losses;  all  that  we  can  sayv/ith  regard  to  the  aggregate 
total  loss  due  to  direct  crimes  against  property  is  that  this 
! loss  is  in  all  probability  very  substantially  greater  them  the 
j insured  loss.  For  we  must  realize  that  the  insured  loss  of 

I 

#47,000,000  due  to  known  direct  crimes  against  property  is  thus 
merely  a minimum,  and,  most  likely,  a very  lov/  minimum,  insofar 
as  total  losses  are  concerned. 

We  have,  up  to  tliis  point,  considered  the  economic  effects 
upon  the  victims  of  these  crimihal  acts  directed  either  against 
their  person  or  against  their  property  or  specific  money  belong- 
ing to  them.  Now  we  can  turn  to  a different  class  of  crimes  - 
those  which  impair  the  wealth  of  individuals  or  organizations 
and,  in  this  way,  have  much  the  same  economic  effect  as  do  dir- 
ect crimes  against  property,  but  which  do  so  by  causing  the  vic- 
tims of  such  crimes  to  give  up  money  or  property  by  their  ov/n 
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act,  either  as  a result  of  fraud  or  intimidation,  or,  in  some 
cases,  without  their  being  aware  that  they  are  being  injured* 

The  two  principal  forms  of  crime  of  this  type  are  (a)  various 
kinds  of  commercialized  fraud,  and  (b)  racketeering  and  ex- 
tortion. 

Among  the  characteristics  that  these  forms  of  criminal  con- 
duct have  in  common  are  that  they  obtain  money  through  the  vol- 
untary, in  the  sense  of  intentional,  act  of  the  victim;  and  that 
they  ordinarily  are  forms  of  crime  - of  crime  as  a definite  day- 
to-day  business.  This  latter  is  particularly  true  of  such  forms 
of  commercialized  fraud  as  stock  swindles  and  of  almost  all  rac- 
keteering activities.  The  distinction  is  not  a very  sharp  one, 

I 

since  me.ny  direct  crimes  against  property  are  committed  by  per-  j 
I sons  who  are  "in  the  business”  and  often  are  systematically 
I committed  as  a regular  branch  of  the  activities  of  a gang  which 
j is  engaged  in  racketeering  proper  as  well,  v/hile  many  criminal 
frauds  are  committed  in  isolated  and  rare  cases;  but,  for  the 
most  part,  both  commercialized  fraud  and  organized  extortion  in- 
volve a greater  degree  of  permanent  organization  than  do  the  or- 
dinary run  of  incendiary  fires,  burglaries,  larcenies,  and  em- 

I bezzleraents.  We  shall,  therefore,  deal  primarily  v/ith  private 

( 

'tribute  paid  to  crime  as  a business. 

There  are  certain  forms  of  losses  due  to  crime  which  are 
I not  directed  agaihst  specific  property,  in  addition  to  fraud  and 

I 

racketeering,  and  which  might  also  have  been  dealt  with  under 
this  general  heading,  but  which  have  been  omitted  because  the 
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acts  which  are  involved  are  not  universally  regarded  as  criminal 
The  principal  omission  of  this  character  is  the  loss  due  to  gam- 
bling, for  although  gambling,  in  some  forms,  is  a statutory  mis- 
demeanor in  most  states,  it  is  by  no  means  universally  regarded 
as  criminal. 

•'The  difficulty  in  distinguishing  betv/een  (a)  losses  due 
to  forms  of  gambling  not  made  criminal  by  statute,  which 
clearly  can* not  be  regarded  as  >rivate  losses  due  to 
crime;  (b)  losses  due  to  technically  criminal  gambling 
of  sorts  not  generally  regarded  by  the  public  as  malum 
in  se,  which  are  only  technically  due  to  crime;  and  (c) 
losses  due  to  fraudulent  gambling  games,  which  clearly 
are  due  to  crime,  would  be  almost  impossible  as  a prac- 
tical matter. 

Por  somewhat  different  reasons  losses  due  to  official  ex- 
tortion from  persons  engaged  in  illegal  activities  - as  for  ex- 
ample, bootlegging  - are  not  dealt  with  in  this  study.  Y/hile 
the  money  so  extorted  is  obtained  in  violation  of  the  criminal 
law,  the  14ss  causes  is  different  in  character  from  the  ordinary 
losses  to  criminals  by  law-abiding  citizens ^ Because  of  this 
reason  and  also  because  of  the  tremendous  practical  difficulties 
involved  in  securing  any  reliable  data  on  the  subject,  the  am- 
ounts lost  by  those  engaged  in  these  illegal  enterprises  due  to 

38.  National  Commission  on  Law  Observance  and  Enforcement,  Vol. 
12,  op.  cit. , p.  399-400 
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jextortion  of  "protection  money”  "by  the  offials  administrating  th€i 


^'criminal  lav/  and  the  loss  due  to  the  activities  of  other  crim- 
ijinals  - "hi -J  aching,  ” etc.,  - are  not  dealt  v/ith  in  this  portion 

,i 

I of  the  Dorr  and  Simpson  study,  which  is  confined  to  a discussion 
jof  losses  due  to  crimes  other  than  those  suffered  by  persons 
I engaged  in  criminal  enterprises  because  they  are  so  engaged. 

i 

I The  only  figures  available  on  this  subject  deal  v/ith 

^losses  due  to  mail  frauds,  which  on  the  basis  on  Post  Office  De- 
ll 

'I 

.jpartment  figures,  appear  to  average  more  than  ^68,000,000  annu- 

j! 

jally.  However,  we  can  say,  without  fear  of  exaggerating,  that 

I 

,the  losses  due  to  commercialized  fraud  and  racketeering  are 
enormous,  and  most  likely  far  exceed  those  due  to  any  other  form  i 

I 

jof  crime.  But  statistics  as  to  losses  of  this  type  are  extremely 

I 

jjdifficult  to  develop,  and  no  comprehensive  figures  exist,  all  we 

'j 

Ijcan  say  is  to  repeat  my  previous  statement  - the  losses  due  to 
jcommercialized  fraud  and  racketeering  are  enormous,  and  most 

i| 

ilikelv  exceed  those  due  to  any  other  form  of  crime. 

I 

I 

i Because  of  tlie  lack  of  definite  statistics,  due  in  a large 

i 

iipart  to  poorly  kept  police  records  and  a desire  on  the  part  of 

! 30 

|ithe  powers  that  be  in  polij&e  forces  to  have  a good  record,  it 

'^s  most  difficult  to  get  an  accurate  picture  of  the  number  of  re- 

.1 

'jported  crimes  as  compared  with  the  number  of  arrests,  convictions 

I' 

^nd  finally  sentences  which  have  been  executed. 

i 

I 

I: 

p9.  P.  30-31,  supra. 

I 

I 
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The  Bureau  of  Census  of  the  Department  of  Commerce  does, 

!hov/ever,  record  annual  statistics  of  the  number  of  prisoners 

^ in  both  federal  and  state  prisons  and  reformatories,  and  class- 

ifies  them  by  states  and  federal  committments,  by  states,  by 

40 

I sex,  and  by  offense.  Tliis  study  does  offer  some  interesting 

i 

jifacts,  for  it  gives  the  exact  number  of  criminals  committed. 

•J 

I In  the  Wickersham  Report  are  listed  the  losses  reported 

i' 

•to  the  various  insurance  companies  and  for  which  they  have  paid 

ij 

'out  money.  Unfortunately  these  losses  are  not  reported  for  all 
I'crimes.  They  are  reported  for  all  burglaries,  holdups,  and  lar 

'I 

jiCenies  with  the  exception  of  railroad  freight  theft  and  automo- 

ll 

ijbile  theft.  The  average  number  of  offenses  reported  in  the 

h 

|i 

ij'iVickersham  Report  for  all  types  of  burglary,  robbery,  and  lar- 
!;ceny  was  31,577  per  year  up  to  1930.  Prom  the  Bureau  of  Census 
llreports  for  the  years  1926-1930  inclusive  the  annua.1  number  of 
ncommi ttraents  to  federal  and  state  prisons  for  the  same  offenses 
jjaveraged  8,208;  or  almost  26^  of  the  reported  number. 

' A closer  analysis  reveals  that  according  to  these  stati- 

II 

btics  each  prisoner  committed  on  the  average  of  four  crimes  be- 

!j 

fore  he  was  caught.  V/hile  I feel  that  there  is  mudi  to  be  de- 

jj 

.sired  in  the  "crook-catching"  activities  of  many  of  our  police 

ij 

.forces,  I can  not  be  brought  to  believe  that  over  8,000  thieves 

ij 

[bommit  an  average  of  four  crimes  each  before  they  are  caught. 

|i 

neither  do  I think  that  our  police  are  so  poorly  trained  and 

) 

40.  "Prisoners  in  State  and  Federal  Prisons  and  Reformatories." 
Bureau  of  the  Census,  Department  of  Labor,  Government  Printing 
Office,  Washington,  D.  C. 


! 

j 

equipped  that  they  can  not  catch  some  before  they  commit  their  i 
four  crimes  and  that  others  ”get  away  with  murder”  and  commit  n 

i 

many  more  than  four  crimes  before  being  caugiit*  The  "master-  j| 

,1 

^ minds"  among  the  thieves  who  can  commit  more  than  tv/o  or  three  [ 

' i| 

! crimes  before  being  caught  are  few  and  far  betv/een.  If  my  con- 
j tention  is  true,  there  are  a number  of  crimes  being  committed  | 

I 

which  are  going  unpunished.  Furthermore,  our  statistics  do  not  I 

j 

shov/  whether  those  convicted  were  members  of  a "gang"  who  were 

I 

caught  after  they  had  committed  only  one  or  two  crimes  whereas  i 

I jl 

- singly  they  would  have  committed,  according  to  the  law  of  aver-  j| 

I ages,  many  times  one  or  tv/o  crimes.  The  lack  of  statistics  in  a 

j ! 

problem  like  that  under  discussion  hampers  one  very  much  when  j 

he  tries  to  set  up  a comparison  between  the  amount  of  crimes 
committed  and  the  number  of  commitments.  For  were  statistics  of 
the  required  kind  available  it  would  be  an  easy  matter  to  deter- 

I 

mine  the  extent  of  unpunished  crime.  In  view  of  the  lack  of 

such  statistics  the  author  is  forced  to  conclude  that  it  is  im- 

; possible,  without  better  statistics,  to  determine  the  exact  ex-  i 

i 1 

tent  of  unpunished  crime  in  the  United  States.  It  can  only  be  i 

■ I 

j stated  that  this  problem  does  exist.  , 

Figures  as  to  losses  due  to  embezzlement  also  reveal  much 

i i 

; interesting  data.  The  average  annual  number  of  commitments  for 
the  period  1927-1930  is  447  while  the  losses  averaged  $17,201,42^ 
per  year.  This  would  mean  that  each  embezzler  took,  on  the  aver-j 

age,  the  sum  of  #38,486,  although  it  is  estimated  by  bonding  com- 

i 

pany  experts  that  the  average  sum  embezzled  is  much  less  than  { 
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I 

I $38,486  and  nearer  $5,000.  However,  paradoxical  as  it  may  seem, 
not  all  known  embezzlers  are  punished.  Tliis  situation  exists  be-* 
cause  in  very  many  cases  the  people  who  have  been  embezzled  are 
loathe  to  prosecute  the  embezzler  after  the  money  has  been  re- 
turned, for  they  feel  that  nov/  that  he  has  been  found  out  he 
will  be  sufficiently  punished  because  he  v/ill  not  be  able  to  get 

any  kind  of  work  with  that  charge  hanging  over  his  head.  | 

! 

The  Post  Office  Department  has  figures  which  give  us  a | 

I 

I 

faint  idea  of  how  much  crime  escapes  punishment  witii  regard  to 
using  the  mails  to  defraud.  Table  XIX  shows  the  estimated  losses 
due  to  the  use  of  the  mails  to  defraud,  but  of  especial  interest  ; 
are  the  columns  headed  •’Indictments”  and  "Conviction.”  ! 


Table  XIX  - Estimated  losses  due. ±o  use  of  mails  to 
defraud,  1924-1930^-*- 


Year 

Indictments 

Convictions 

Losses  (Estimated 

1924 

U) 

(1) 

^§103,539,271 

1925 

937 

611 

56,140,627 

1926 

968 

620 

98,764,968 

1927-  — -- 

961 

486 

124,770,118 

1928 

1,033 

713 

54,146,699  , 

1929 - 

950 

628 

28,597,684 

1930--.---- 

(1) 

(1) 

14,481,076 

Average 

(2)  970 

(2)  612 

68,634,342 

ITT  Ho  data  furnished  ^ 

(2)  Average  for  5-year  period  ending  in  1929 


41.  National  Commission  on  Law  Observance  and  Enforcement,  Vol. 
12,  op.  cit.,  p.  405 


From  this  table  we  learn  that  although  the  grand  juries  re- 
turned 970  indictments  which  meant  tlriat  they  felt  that  the  per-  ' 
son  under  trial  was  guilty,  the  prosecuting  attorney  could  only  I 

i 

get  612  convictions  or  less  than  tv/o- thirds.  It  may  have  been,  j 
of  course,  that  the  other  358  had  a strong  enough  case  to  con- 

I 

Vince  the  trial  jury  that  they  were  innocent,  and  in  the  eyes 
of  the  law  they  are  innocent  of  the  crime  with  which  they  have  | 

been  charged.  However,  we  cannot  escape  the  fact  that  a grand  j 

i 

jury  felt  that  there  was  enough  evidence  to  hold  these  358  for  | 
a charge  of  using  the  mails  to  defra-ud.  ITor  does  the  explanation 
account  for  an  annual  loss  of  over  $68,500,000.  | 

• I 

■'jVe  can  get  figures  which  give  the  ratio  of  arrests  to  cer- 
tain crimes  known  to  the  police  in  several  American  cities  from  j 

I 

Morris*  "Criminology".  ! 


I 


61 


ii 


”In  Few  York  State,  although  many  stolen  cars  are 


j|  recovered,  arrests  are  rarely  made  in  more  than  10^  of 

I 4% 

Ij  the  cases  renorted. 

|i 

Ij  These  may  seem  to  be  merely  scattered  instances  of  unpun- 

jished  crimes  but  when  we  multiply  the  statistics  for  one  large 

|city  by  the  total  number  of  large  cities  in  the  country  we  ar- 
il 

lirive  at  a substantial  sum. 

i 

I The  Bureau  of  Census  in  the  Department  of  Commerce  pub- 

;,lishes  annually  a namphlet  called  "Judicial  Criminal  Statist- 

jl 

I'ics’”  which  is  filled  to  overflowing  with  valuable  data  on  crim- 

:l 

I! 

ii 

1142*  Morris,  op.  cit.,  p.  258 
,43.  Ibid.,  p.  258 

!' 

ij 
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inal  statistics  obtained  from  annual  reports  of  twenty-five 

|l 

states  and  from  federal  goverriment  figures.  These  twenty- five 
IjStates  comprise  42*8^  of  the  population  of  the  United  States. 
liTable  XXI  shows  the  number  o-f  defendants  disposed  of  in  1954 

li 

i( 

ilwithout  conviction  by  the  method  of  disposition. 

||  Table  XXI  - Eliminations  without  conviction,  by  method 

it  of  disposition."' 


Defendants  Dis- 
posed of 

Defendants  Not 
Convicted 

Number 

Percent 

Number 

Percent 

Total  Defendants  Disposed 

of 

139,928 

100.00 

M ••  M M M 

Disposed  of  Without  Conv- 

action 

42,563 

30.4 

42,563 

100.00 

Dismissed  By  Prosecution-- 

22,801 

16.3 

22,601 

53.6 

Dismissed  By  Court  on  Motion 

of  Defense-- 

2,139 

1.5 

2,139 

5.0 

Jury  Waive,  Acquitted  By 

Court 

2,194 

1.6 

2,194 

5.2 

Acquitted  By  Jury 

9,628 

6.9 

9,628 

22.6 

Uever  in  Custody 

1,670 

1.2 

1,670 

3.9 

Other  ho-Penalty  Disposi- 

tions 

4,131 

3.0 

4,131 

9.7 

62 


j|  The  cases  eliminated  through  some  action  for  which  the 

ii 

prosecution  is  primarily  responsible  are  grouped  under  the  head- 
ing “Dismissed  by  prosecution.”  These  eliminations  may  either 
■ 1 

|dccur  through  a formal  nolle  prosequi  issued  by  the  prosecutor, 

ii 

pr  through  some  other  similar  device.  There  are  some  States  in 

!i 

^hich  judicial  sanction  must  be  obtained  for  the  nolle  prosequi, 
hut  in  most  States  it  can  be  used  on  the  sole  initiative  and  re- 
sponsibility of  the  prosecutor  himself. 

II 

fi4.  “Judicial  Criminal  Statistics-1954”,  Department  of  Commerce, 
Bureau  of  the  Census,  Government  Printing  Office,  Washington, 

D.  C.,  1936,  p.  7 


1, 


i 

■ I 

Under  the  heading  "Never  in  custody”  are  grouped  those  j 

cases  in  v/hich  the  defendant  has  "been  indicted  or  formally  j 

charged  by  an  information  filed  by  the  prosecutor,  but  because  j 

I 

» 

of  the  inability  of  the  police  to  arrest  the  accused  and  bring  j 

I I 

him  within  the  power  of  the  court  the  prosecution  has  been  un-  | 

I 

able  to  proceed.  i 

The  last  grouping  "Other  no-penalty  dispositions"  contains  | 

I man^'-  different  types  of  dispositions,  including  transfers  to  , 

, ! 

other  courts,  changes  in  venue,  acquittals  or  dismissals  on  the  j 

I I 

grounds  of  insanity,  and  cases  where  the  defendant  has  either 

' i 

died  or  jumped  his  bail.  ■ 

I The  principal  method  of  eliminating  cases  without  convic-  i 

I 

tion  is  the  dismissal  of  the  defendant  on  the  initiative  and  re- | 

sponsibility  of  the  prosecuting  authorities.  In  the  tv/enty-five  ' 

i 

states  studied,  53.6^  of  the  total  number  of  eliminations  were  i 

! 

by  the  prosecution.  This  figure  represents  one-sixth  of  all  the j 

I I 

(defendants  whose  cases  were  disposed  of  by  the  courts  in  1934. 

I The  nolle  prosequi  power  of  the  prosecution  is  a significant 
factor  in  the  elimination  of  criminal  cases  without  conviction  ’ 
in  every  state.  In  thirteen  of  the  twenty-five  states,  over  one4 

I 

fifth  of  all  the  defendants  disposed  of  during  1934  had  their 
cases  nolle-prossed  by  the  prosecution;  and  in  seventeen  of  the 
tv/enty-five  states,  dismissals  by  the  prosecution  account  for  | 
over  60^  of  the  eliminations  without  conviction.  Of  course,  j 

some  of  those  eliminated  by  the  prosecution  are  dismissed  in  the' 
interests  of  justice;  and  this  power  was  given  to  the  prosecutor  i 

I 

_ _ _ 

I 

I 

! 
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30  that  he  might  he  allowed  to  use  his  discretion  to  insure  the  j 
administration  of  justice,  hut  the  nolle-prossing  has  heen  sub- 
ject to  much  abuse.  V/hile  there  is  no  way  to  find  out  what  pro-| 

I 

portion  of  those  whose  cases  have  heen  nolle-prossed  are  guilty, 
it  is  admitted  by  most  students  of  the  problem  that  among  those  i 

I 

cases  that  have  been  nolle-prossed  are  many  which  result  in  the  j 

I 

guilty  person  being  set  free.  j 

These  facts  indicate  the  tremendous  importance  of  the  pro- 

i 

secutor’s  office  for  the  administration  of  criminal  justice.  In | 

I 

many  of  tlrie  cases  v/hich  the  prosecutor  dismisses,  either  an  in-  ! 

i 

I 

ferior  court  or  a grand  jury,  or  both,  have  found  that  there  was i 
a prima  facie  case  against  the  accused.  For  reasons  which  sat- 
isfied him,  however,  the  prosecutor  quashed  the  proceedings  by 
merely  refusing  to  prosecute.  In  many  states  this  action  is 
within  the  prosecutor^s  discretion,  however,  in  other  states,  as  | 
we  have  seen,  judicial  sanction  is  required  prior  to  dismissal. 
This  action,  hov/ever,  is  not  the  check  it  seems  for  the  judges 
are  prone  to  d epend  upon  the  prosecutor  for  information  about 
cases  coming  before  them,  and  they  usually  ratify  the  prosecutor*!^ 
decision  not  to  prosecute  without  any  independent  investigation  : 
of  the  facts  on  their  own  part.  i 

According  to  the  various  crime  surveys,  it  is  a common  pra- | 

i 

ctice  to  convict  the  accused  of  lesser  offenses  than  the  ones  j 

j 

originally  tried.  ”0f  100  defendants  charges  with  felonies  in  | 

I 

New  York  City  and  Chicago  in  1926,  81  and  75,  respectively,  were  ' 

I 

convicted  of  lesser  offenses  than  the  one  originally  charges  | 
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(National  Commission  on  Law  Observance  and  Enforcement,  Vol.  4,  j 

p.  186,  Table  !)•  In  upstate  Nev/  York  cities  the  proportion  of  I 

convictions  for  lesser  offenses  was  30^.  In  Multonal  County,  j 

Oregon  (in  which  is  located  the  city  of  Portlard),  35^  of  the  1 

defendants  were  convicted  of  lesser  offenses.  In  three  Cali-  ; 

fornia  counties,  Alameda,  Los  Angeles,  and  San  Francisco  the 

percentage  of  convictions  for  lesser  offenses  were  30.3^,  19,5^, 

45 

and  21,9%  respectively,”  This  practice  which  results  in  the 
original  crime  going  unpunished  will  be  discussed  at  some  length 
in  a latter  portion  of  the  paper. 

Besides  the  Federal  Government’s  statistics  there  are 

I 

avQ.ilable  the  results  of  crime  surveys  made  by  some  tf  the  more 

i 

progressive  states.  From  three  of  these  I have  taken  statistics  [ 

I 

which  show  rather  conclusively  that  crimes  are  going  unpunished  | 
throughout  the  nation.  :| 

II 

From  the  Illinois  Crime  Survey^^we  can  learn  what  happened  i 

to  16,812  felony  cases  which  entered  the  courts  of  twenty  coun-  ! 

\ 

ties  of  Illinois,  of  the  City  of  Cliicago  (tabulated  apart  from  ![ 

ji 

Cook  County),  and  of  1,838  felony  cases  entering  the  courts  of  ■' 

1 

the  neighboring  city  of  Milv/aukee,  Wisconsin,  during  1926,  | 

» 

i| 

In  this  survey  the  Illinois  Association  for  Criminal  j 

i 

Justice  selected  counties  representative  of  the  several  sections  , 

of  the  State  as  well  as  the  various  types  of  communities,  in-  ! 

1 

I 

45,  '’Judicial  Criminal  Statistics  - 1934,”  op^  cit,,  p,  11-12  j 

46,  “Illinois  Crime  Survey,”  Illinois  Association  for  Criminal  ! 
Justice,  Chicago,  111.,  1929 
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dustrial,  mining,  agricultural,  and  metropolitan.  In  size  they 
range  from  Cliicago,  with  2,701,705  inhabitants,  to  Stark  County, 
with  9693.  They  range  in  the  number  of  cases  of  felonies  re- 
ported in  this  study  from  12,543  in  Chicago  to  15  in  Stark  Count 
Milwaukee  was  included  in  the  study  because  of  its  proximity  to 
Chicago  and  because  of  the  fact  that  it  is  frequently  referred 
to  as  a city  in  v/hich  the  courts  are  very  “efficient.** 

Table  XXII  is  a summary  of  the  principal  classifications  of 
any  General  Disposition  Table  but  because  such  a table  would  be 
too  bulky  for  discussion  it  has  been  subdivided  and  condensed 
into  several  tables. 
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Table  XXII  needs  explaing  in  four  parts  - the  eliminations 


in  preliminary  hearing,  in  the  grand  Jury,  in  the  trial  court, 
and  through  probation. 

Eliminatiors  in  preliminary  hearing:-  Here  v^re  liave  three  dis- 
tinct groupings:  Chicago-Cook  County  with  48  to  49^  eliminations^; 

the  eight  more  urban,  the  seven  less  urban,  and  the  rural  coun- 
ties v/i  th  24  to  29^  and  Williamson  - Franklin  with  11^* 

This  condition  is  in  harmony  with  the  result  in  Missouri  in  that 
it  shows  a greater  unwillingness  outside  of  the  large  cities  to 
eliminate  cases  in  this  stage  of  procedure.  °It  is  a most  star- 
tling fact  that  nearly  50^  of  all  cases  and  57.47^  of  all  elim- 
inations should  fall  into  this  category  in  diicago.  It  once 
again  demonstrates  the  vast  importance  of  the  preliminary  hearing 
in  the  conduct  of  felony  cases  in  our  large  cities*  Popular 
attention  is  almost  always  centered  on  the  trial  court,  though 
nearly  60^  of  eliminations  take  place  at  the  first  stage.  Con- 
trast the  ”Total  Illinois"  percentage  of  43.66  with  that  of  Plil- 
waukee  - 17.36. 

Grand  Jury  Eliminations:  Among  the  individual  groups  there 

is  a very  great  degree  of  uniformity.  Chicago  11.45,  more  urban 

counties  15.66,  less  urban  12.50,  rural  15.15  and  Williamson- 

Franklin  11.51.  It  is  evident  then  that  the  grand  Jury  still 

functions  as  a sifting  machine  of  approximately  equal  importance 

48.  "Missouri  Crime  Survey,"  liacmillan  Co.,  Hew  York,  1926, 
p.  275 
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throughout  the  various  types  of  communities  in  Illinois.  It  has! 

i 

by  no  means  lost  its  importance  as  in  Missouri  and  rants  v/ith  th^ 

4Q 

grand  jury  in  Nev;  York  City.  "‘'Milwaukee  uses  the  information 
instead  of  the  indictment  as  the  form  of  accusation  and  hence 
shows  no  elimination  at  this  point. 

Trial  Court  Eliminations:  It  is  obvious,  of  course,  that 

the  trial  court  can  act  only  on  such  cases  as  survive  to  that 
stage.  It  should  be  noted,  therefore,  that  Chicago  and  Cook  Gouit 
ty  have  already  lost  60^  of  all  cases  and  are  sta?rting  with  only 
40^;  the  more  and  less  urban  and  rural  counties  start  out  with 
approximately  55-60^;  and  Williamson  - Franklin  with  78/^.  Mil- 
waukee, having  no  grand  jury  has  lost  none  above  the  17^  lost, 
in  preliminary  hearing,  naturally  stands  at  the  top.  The  elim- 
inations in  the  trial  courts  of  Chicago  and  Cook  County  are  sli- 
ghtly over  20%  v/hich  is  not  too  high;  for  the  two  rural  counties  1! 
slightly  higher,  2A%;  and  for  the  more  and  the  less  urban  counties 

ij 

at  about  32^.  Williamson  - Franklin,  on  the  other  hand,  elim-  j| 

inate  61,5^  of  all  cases  in  this  stage  - over  three-fifths.  | 

I 

Milwaukee,  although  it  has  only  lost  17^  and  has  a large  group  | 

j 

entering  the  trial  court,  eliminates  only  19%»  Of  this  stage  * 

of  procedure  the  important  phase  is  found  in  the  number  of  cases | 

I 

that  are  guilty.  Included  in  this,  of  course,  are  all  cases  in 
which-iguilt  is  established,  either  by  conviction  or  by  a plea.  Gtioagp 
49.  Report  of  the  Crime  Commission  of  hew  York  State;  Report  of 
the  Subcommission  on  Statistics,  Legislative  Document  ho*  94, 

1927,  p.  11 
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and  Cools;  County  have  20^;  the  more  and  the  less  urban  counties, 
24  and  27^;  the  rural  36^;  and  Williamson  and  Franklin  only  16>. 
Milwaukee,  on  the  other  hand,  has  a very  high  percentage,  about 
64^. 

Probation  Eliminations : In  Illinois  the  use  of  probation 

seems  to  assume  only  modest  proportions,  though  the  range  is 
considerable:  from  0.43%  in  Williamson  - Franklin  to  7.67^  in 

the  more  urban  counties.  These  low  figures  may  be  contrasted 
with  I\ililwaukee*  E probation  figure  of  27. 26/;^;  over  a quarter  of 
all  persons  held,  for  felonies,  and  roughly,  two-fifths  of  all 
cases  v/here  guilt  was  established  were  put  on  probation.  Chica- 
go - Cook  County,  with  4.22/^,  occupies  an  intermediate  position 
in  the  scale  of  Illinois  groups. 

Table  XXIII  sets  forth  v/hat  happens  to  cases  in  the  pre- 
liminary hearing.  The  order  in  v/hich  the  various  dispositions 
are  arranged  follow  roughly  the  order  which  these  dipositions 
follov\7  relative  to  the  actual  hearing.  For  example,  the  first 
I four  call  for  practically  no  action  by  the  court.  The  others 
|are  connecting  with  the  hearing  in  one  way  or  another. 

i 

”Total  Eliminated"  represents  the  net  activity  of  the  lower 
court  process.  Nearly  60^  of  the  Chicago  - Cook  County  cases 
are  eliminated,  whereas,  roughly,  one-third  are  disposed  of  in 
the  same  way  in  other  jurisdictions.  Tliis  contrasts  sharply 
with  the  17^  in  the  Milwaukee  hearings. 
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TalDle  XXIV  gives  us  the  total  elimination  by  the  grand 
jury  v/hich  runs  for  the  several  jurisdictions,  ¥/illiamson  - 
jFranklin  excepted,  at  about  20^,  with  a total  for  the  State  of 

i 

.21.47^.  Save  in  the  two  rural  counties  the  group  of  cases  "no 
billed"  is  proportionately  the  largest  of  the  elimination  class- 
es and  in  these  two  counties  the  total  number  of  cases  is  only 
; twenty-five.  There  is,  however,  a notable  difference  in  the 

I 

j importance  of  this  group  as  between  Chicago  and  Cook  County  on 
lithe  one  hand,  and  the  fifteen  counties  more  and  less  urban.  In 

I' 

IjCh-icago  - Coolc  County  "no  bills"  constitute  about  92%  of  all  el- 

:i 

I'iminations ; in  the  eight  more  urban,  49%;  in  the  seven  less  ur- 

ll 

jiban,  54^;  and  in  the  rural,  40^.  Williamson  - Franklin  show 

li 

ijnone  at  all,  for  of  the  415  cases  entering  the  grand  jury,  309 

jiwere  original  indictments;  a.nd  it  is  not  customary  there  to  make 

11 

|;a  record  of  "no  bills." 

i, 

ji  Another  outstanding  method  of  elimination  is  the  one  la- 

l| 

beled  "no  record";  this  is  35^  in  the  seven  less  urban,  60%  in 

jl 

the  rural  and  98%  in  Williamson  - Franklin,  of  all  eliminations. 
j|Another  significant  percentage  is  that  for  "never  presented"  in 

i 

Ijthe  eight  more  urban  counties  - 6.52;^.  These  two  classes,  "nev- 

!!er  -presented"  and  "no  record,"  are  indicative  of  some  v/eakness 

|j 

|or  other  in  the  handling  of  cases  or  in  their  recording.  Mil- 

•waukee  uses  informations;  hence  no  eliminations  in  grand  jury 

i' 

j;and  no  original  indictments  are  found. 

r 

I Small  in  proportion  to  the  others  is  another  interesting 

jlvariant  - the  group  "indicted  for  misdemeanor,"  which  has  been 
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!i arbitrarily  included  in  eliminations,  "Pending”  cases  are  quite 

li 

|l  negligible. 
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In  the  earlier  stages  of  procedure  we  have,  in  general, 
several  types  of  ’’elimination"  and  only  one  type  of  "going  on". 
i.Here  in  the  trial  court  eliminations  are  of  many  kinds,  but  in 

|i 

jaddition  cases  not  eliminated  may  display  a variety  of  modes 

I 

'of  treatment,  as  is  indicated  in  that  part  of  Table  XXV,  which 

I 

;is  under  the  general  heading  "Pound  Guilty." 
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Taking  up  the  eliminations  in  the  order  of  their  appear- 
ance in  the  stub  of  Table  XXV,  we  notice  first  the  "never  ap- 
prehended" and  "bond  forfeited,  not  apprehended."  For  the  state 
as  a v/hole  these  two  constitute  2.41^  of  all  cases  entering  tiie 
trial  court  and  varying  percentages  for  the  several  jurisdiction* 
"Certified  to  other  courts"  and  "defendant  dead"  are  both  numer- 
ically unimportant,  amounting  to  only  one-half  of  one  percent. 

The  four  items  which  follow  are  a much  more  important 
group  of  dispositions.  Certain  facts  can  be  brought  out  more 
clearly  by  a brief  summarization  of  these  items  into  two  groups. 
Those  in  which  other  indictments  were  not  used  to  explain  the 
"nolle"  or'  the  "stricken"  and  those  in  which  it  was  presented  as 
the  reason.  The  most  interesting  facts  about  these  four  classes 

] 

are,  first,  th.at  they  constitute  rouglily  one-fourth  of  all  cases 
entering  the  trial  court;  and  second,  their  aggregate  is  uniform, 
outside  of  the  seven  less  urban  counties  and  the  rural  counties. 
The  two  rural  counties  show  that  they  do  not  use  the  "nolle"  or 
the  "stricken,"  and  the  seven  less  urban  counties  a somewhat 

ii 

'lesser  use  than  the  rest  of  the  state.  Since  these  forms  of  dis- 

I 

position  represent  largely  the  autocratic  power  of  the  prosecutor 
over  the  case,  they  must  be  considered  as  shedding  light  on  the 
iegree  to  which  this  pov^/er  is  used.  The  unallayed  exercise  of 
this  power  is  more  clearly  shown  in  #5  and  #7,  and  the  use  of  the 
I power  as  a result  of  other  conditions  in  the  foim  of  other  indie- 
tments  is  shown  in  #6  and 

I 

)o.  See  Table  XXV,  supra. 


78 


Almost  exactly  one-half  of  the  eliminations  in  the  trial 
courts  of  Illinois  are  of  this  general  class.  Chicago  and  Cook 
County  are  at  the  top,  with  53^  disposed  of  hy  this  method.  Thai;, 
hy  equal  steps,  we  come  down  to  46^  for  the  eight  more  urban,  to 
40/tf  for  the  seven  less  urban,  to  for  Williamson-lTanklin , and 
finally  to  0%  for  the  tv/o  rural  counties.  Milwaukee  shov/s  less 
than  one-fourth  of  the  trial  court  eliminations  in  this  general 
class,  v;hich  does  not  there  include  the  disposition  "stricken 
with  leave  to  reinstate." 

The  classification  of  offenses  followed  was  a modification 
of  that  recommended  by  the  United  States  Census  and  is  as  fol- 
lows: (l)  Homicide;  (2)  Rape;  (3)  Robbery;  (4)  Assault;  (5)  Bur-1 

glary;  (6)  Forgery;  (7)  Bmbezdement  and  Fraud;  (8)  Larceny;  (9) 
Carrying  concealed  weapons;  (lO)  Sex  crimes;  (11)  Liquor;  (12) 
Miscellaneous. 

Mere  establisliment  of  guilt  or  even  sentencing  by  the  judge 
does  not  make  for  punishment,  for  there  still  is  a chance  for  the 
criminal  to  escape  the  punishment.  Table  XXYI  shows  the  various 
methods  by  which  the  criminal  may  dodge  punishment  after  sentence! 
had  been  decreed.  Most  important  proportionately  of  these  is 


"probation, " 

j 

! Williamson  - 


I 


for  it  constitutes  from  of  all  guilty  cases 

Franklin  to  32.06^  in  the  eight  more  urban  coun- 


ties,  with  a top  point  in  Milwaukee  of  42.86^.  Chicago  - Cook 
County  and  the  seven  less  urban  counties  have  an  intermediate 
position,  with  21.46^  and  20.16/^  respectively.  The  classifica- 
tion of  probation  as  a dodging  of  punishment  needs  explanation. 
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’Vhen  properly  administered  probation  is  not  a form  of  punishment 
dodging,  but  at  present  it  is  not  universally  administered  to 
any  degree  of  satisfaction.  Instead  of  each  case  being; treated 
individually,  followed  up,  and  the  best  social  case  v/ork  methods 
lused,  in  many  cases  it  is  administered  in  a purely  perfunctory 

I 

manner.  With  this  type  of  admir»s trati on , witli  politically  ap- 
pointed officers  v/ho  regard  their  position  as  a j ob  and  nothing 
else,  probation  resolves  itself  into  a dodging  of  punislmient. 

It  may  be  said  with  fairness,  that  probation  is  as  yet  not  fully 
acclimated  in  the  air  of  the  rura,l  sections,  if  the  figures  just 
cited  are  of  any  significance  as  for  the  other  modifications,  Ih^' 
indicate  merely  the  great  flexibility  of  our  system,  in  v;hich 
justice  apparently  can  be  done  at  almost  any  time  after  the  mat- 
ter of  guilt  has  oncd  been  settled. 
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Like  Illinois  Missouri  has  also  conducted  a crime  survey 


in  which  some  8,000  felony  cases  were  studied.  Table  XXVII 
gives  a broad  view  of  the  v/hole  judicial  process  of  elimination 
in  Missouri;  and  Table  XXVII  - A is  the  same  table  but  in  bar- 
graph  form.  The  number  of  warrants  issued,  as  shown  in  Table 
XXVII,  does  not  equal  the  number  of  cases  taken  to  preliminary 
hearing  because  1113  cases^S  are  taken  directly  to  the  circuit 
court,  and  do  not  enter  the  preliminary  hearing.  The  numbers 
given  here  represent  then  the  cases  surviving  into  the  several 

I 

stages  of  procedure.  Under  B,  G,  D,  E,  are  the  headings  of  thej 
various  sub- types  of  elimination,  and  in  each  case  the  heading 
"Total”  includes  all  eliminations  in  that  particular  stage.  ! 
The  main  points  of  each  table  are  then  the  numbers  or  percent- 
ages entering  each  stage,  and  the  totals  of  elimination  in  each! 
stage. 


ji  55.  "Missouri  Crime  Survey",  op.  cit.,  p.  881,  Table  II,  sec- 
'i  ond  item,  first  column. 
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The  reader* s attention  should  be  called  to  the  fact  that 
these  tables  lack  completeness  in  one  respect.  In  order  to 
give  a finished  picture  of  the  relation  of  judicial  procedure 
to  crime,  we  should  have  as  a grand  total  the  entire  i^umber  of 
crimes  committed.  The  next  item,  then,  would  be  the  entire  num- 
ber of  arrests  for  these  crimes.  As  a matter  of  fact,  only  in 
St.  Louis  and  Jackson  County  do  we  have  data  for  arrests  in  an 

I 

adequate  form,  lie  must,  therefore,  start  with  "warrants  is- 

I 

sued"  as  a base  in  order  to  secure  a sound  basis.  ! 

I 

The  summary  of  the  basic  mortality  table  is  found  in  Table 
XXVII ^ This  gives  in  compact  form  the  proportion  of  all  cases 
entering  the  machine  of  justice  that  is  eliminated  by  each  of 
the  main  parts  of  the  machine.  These  parts  are  (1)  the  prelim- 
inary hearing;  (2)  the  grand  jury  and  office  of  the  prosecuting 
or  circuit  attorney;  (3)  the  circuit  court  in  its  trial  func-  j 

tion,  and  (4)  the  circuit  court  in  its  function  of  modifying  | 

1 

the  sentence,  or  of  postponing  its  execution  as  a result  of  pos- 
sible action  of  the  Supreme  Court.  We  shall  consider  each  part 
in  a general  way  in  order* 

Taking  the  state  as  a whole,  the  preliminary  hearing  in 
Missouri  eliminates  slightly  over  one-fourth  of  all  cases  (26.08^1; 
in  the  cities  it  accounts  for  slightly  over  tv/o-fifths  (41.73)«); 
in  the  country  districts  slightly  over  one-tenth  (lO.67>»0*  Vidien 
we  compare  the  cities  with  one  another,  we  note  a wide  diver- 
gence between  St.  Louis  on  the  one  hand,  and  Jackson  County  and* 
Buchanan  County  on  the  other.  In  the  rural  counties  those  which 


^ucii  rriVi  erlj-  o«  -Or*  M;/ni-lB  uoid  n^5v  ? r.  a^'-e.b&o^  e;IT 

ot  n'  .inu(JTLVc  f/iYo  iri  6Rf>n-?^6lq  t icfti.  aalrf/--  &C9rit 

■-. XfJiO  £/)iri,  "lo  oil';?  c^^iu^rciq  bi-^icirril  « 

■'jji 

'lo  'isn't-.J.^"  e’Ti-j-ut?  e.i>  I'^ot  I.;ni./i.^  ju  t.X.uoxfc;  !-)v;  ,euu-;c>  ct 

•-;ura  oiidruy  oilj-  £jci'  blwo’.v  ,rt.fo.’vj  ,crr3  ji  . 7?:on  s.fiX'  , w5v  i' urfmoo 

i.i  Y.-uio  ,.to.Gl  'ic  ££<jd’?i3ir£  & tiA  .efe^viio  "iy5}n>  a^as-rxiH  lo  -xacf 

M.D  nr  •;la‘'ri'j:X'  "ol  .zi&b  svea  ew  v/nxi-oO  roeixcjbX,  bn*-:  iait'-J 

-sx  v..t  n.:  ■;' -u.:''  litXw  a , fsYole  texxJ'  aW  ,;iiyc'I  .-.  d^iJosb£ 
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have  a larger  percentage  of  urban  population  shov/  a distinctly 
higher  proportion  eliminated  in  this  stage,  and  in  the  counties 
less  than  30^  urban  the  use  of  the  preliminary  hearing  decreases 
as  the  "urbanness"  decreases* 

In  Missouri,  in  contrast  to  Illinois,  the  grand  jury  plays 
a negligible  part  in  elimination.  Only  nine  cases,  and  six  of 

ij 

' them  were  in  St.  Louis,  disappear  because  of  the  refusal  of  the 
I grand  jury  to  return  a true  bill.  Tlrie  prosecuting  or  circuit 

I 

I 

, attomey,  by  refusing  to  issue  informations,  however,  does  eli- 

i minate  3.13^  of  all  cases,  taking  the  state  as  a whole.  Nor  is 

I 

' there  a significant  difference  betv/wen  city  and  country  in  this 

't 

I respect,  2.98^  as  against  3.27^.  A reference  to  Table  I 

j ! 

I will  show,  hov/ever,  that  there  is  a considerable  range  from  fi-  ' 

i 

' gures  for  the  several  cities  and  groups  of  counties  from  zero 

! percent  in  Buchanan  County,  (which  includes  St.  Joseph)  to 

» 

8.65^  in  the  eight  counties  from  10. 0^^  to  19.9^  urban. 

In  the  entire  state  the  circuit  court,  acting  as  a trial 
court,  as  distinct  from  its  function  of  sentencing  and  modify- 
l|  ing  sentences,  accounts  for  the  elimination  of  almost  one-third 
!'  of  the  cases  (32.55^0*  The  numerical  importance  of  the  circuit 

i| 

1;  court  is  almost  exactly  one-half  in  the  city  of  what  it  is  in 


! the  country,  21.95^  as  aginst  43.01^.  We  should  note,  hoever, 

i 

I that  only  55.12^  of  all  cases  come  to  the  city  circuit  courts 
I 58.  "Missouri  Grime  Survey",  op.  cit..  Table  IB,  p.  276 
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as  against  85.97^  in  the  country  courts.  The  consistency  of 
the  cities  in  respect  to  the  percentage  eliminated  in  the  cir- 

I 

cuit  court  is  notable;  and  for  all  except  the  least  urban  coun- 

I 

I 

j ties  the  range  is  only  from  38.01;^  to  47.94^.  The  least  urban 

I 

show  58.82^  - nearly  three-f ifths , eliminated  in  that  part  of 
the  process  which  usually  looms  largest  in  the  minds  of  the 
public.  Here  we  find  a distinct  difference  between  the  city 
and  the  country. 

Slightly  over  of  all  cases  are  kept  from  the  execution 

of  sentence  by  reason  of  "judicial  paroles"  - that  is,  suspen- 
sion of  sentence  and  probation  - or  because  of  appeals,  either 
pending  or  resulting  in  reversals  by  the  Supreme  Court.  At  this 
point  the  country  courts  eliminate  much  more  than  country  courts 
in  the  ratio  of  9.00  to  3.70.  Here  also  the  country  counties 

‘ are  faidy  consistent  among  themselves  and  the  cities  among  them- 
selves. 


A most  significant  question  is:  What  is  the  ratio  of  sent- 

ences executed  to  the  warrants  issued?  i*or  the  whole  state  the 
! figure  is  31.74^.  In  this  respect  there  is  little  difference 
j between  cities  and  country:  29.49^  for  the  former  and  33.95^^ 

j for  the  latter.  In  St.  Louis  the  judicial  process  results  in 
more  than  twice  the  percentage  of  punishments  found  in  either 
Jackson  County  or  Buchanan  County  figures.  V/ith  the  one  excep- 
tion of  the  20.29^  groups  of  counties^^  St.  Louis  exceeds  all 
59.  "Missouri  Grime  Survey,"  op.  cit.,  p.  276 
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the  subdivisions  of  the  state  in  this  respect* 

The  Harvard  Law  School  in  1936  published  the  results  of 
studies  on  crime  conditions  in  Boston,  i’rom  Volume  II,  "Jud- 
ges and  Law  Reform"  I have  taken  two  tables  which  shov/  rather 
interesting  facts  about  the  situiion  in  Boston  as  compared  to 
other  cities  and  states®^  and  the  conditions  in  Massachusetts* 
two  major  counties,  Suffolk  and  Middlesex  as  compared  to  each 
other  and  the  balance  of  the  state. 

Table  XXVIII  is  a comparison  betv/een  Boston  and  six  other 
major  cities  in  the  country  and  betv/een  lyfessachusetts  and  ten 
other  states  of  the  perdentage  of  defendants  tried  who  have  beer 
convicted  classified  according  to  four  major  types  of  offenses  ' 
and  as  to  all  offenses. 

The  table  shows  that  next  to  Chicago  and  St.  Louis,  Boston 
is  lov^est  in  the  percentage  of  convictions  obtained  and  the 
difference  between  the  three  cities  is  only  l»5/t  In  other  words 
over  50^  of  the  defendants  tried  escaped  without  punishment. 

?or  the  entire  seven  cities  the  average  is  52.1^  convicted  - 
only  a little  more  than  half.  In  the  comparison  between  Massa- 
chusetts and  ten  other  states  is  worse  if  anything  for  Massa- 
chusetts as  a state  is  the  lowest  of  eleven  states  studied,  con 
victing  only  50.1;^  of  the  defendant  tried.  The  average  for  the 
eleven  states  is  69.5^  with  over  30^  cf  the  defendants  escaping 
punishment. 

60.  See  Table  XX?/III,  infra. 

61.  See  Table  XXIX,  infra. 
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Ta"ble  XXVIII  - Percentage  Convicted  of  Defendants 

Tried®2 


Off- 

enses 

Murder 
and  Man- 
slaughter 

Rob- 

bery 

Breaking 

and 

Entering 

Larceny 

Boston,  1931-34 

44.0 

36.1 

54.1 

60.0 

48.0 

Cleveland,  1931 

66.4 

66.1 

77.6 

73.4 

65.2 

Chicago,  1926 

42.5 

Los  Angeles,  1929-30 

63.6 

Milv/aukee,  1926 

57.0 

Figures  for  individual  offenses 

St.  Louis,  1924 

42.8 

not  reported 

San  Prancisco,  1929- 

1930 

48.5 

Connecticut,  1932 

72.2 

57.1 

58.3 

85.7 

84.6 

Maryland,  1932 

66.5 

67.0 

68.3 

64.8 

66.1 

Massachusetts,  1931- 

1934 

50.1 

58.5 

57.2 

63.1 

53.6 

Michigan,  1932-1933 

71.2 

63.4 

76.9 

76.0 

7o.4 

Hew  Hampshire,  1932- 

1933 

86.5 

Too  few  case  to 

calculate 

Hew  Jersey,  1932-33 

60.4 

44.6 

55.2 

63.5 

59.3 

Ho.  Carolina,  1932 

71.2 

67.0 

72.4 

81.3 

72.8 

Ohio,  1952-1933 

67.6 

69.1 

72.0 

75.8 

70.6 

(Pennsylvania,  1933 

50.6 

48.9 

62.4 

66.6 

53.0 

Vermont,  1932 

78.1 

Too  few  Cc 

Ises  to 

calculate 

Wisconsin,  1932 

90.1 

85.3 

|92.7 

88.8 

1 90.3 

Table  XXIX  shows  the  percentages  of  defendants  prosecuted 


and  of  defendants  tried  by  a jury  who  were  convicted  in  the  Mass- 
achusetts Superior  Courts  classified  by  county  and  offense. 


62.  "Judge  and  Law  Reform,"  Sam  B.  Warner  and  Henry  B.  Cabot, 
Harvard  University  Press,  Cambridge,  I^ss. , 1926,  p.  69 
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From  a study  of  Table  XXIX,  we  can  see  that  Suffolk  County  | 
ranks  lowest  in  convictions  obtained  throughout  the  state  in  | 
every  type  of  offense.  | 

Up  to  this  point  I have  discussed  the  extent  of  unpunished  i 
crimes  basing  much  of  ray  argument  on  the  fact  that  there  is  a | 

I 

j 

wide  variance  betv/een  indictments  and  convictions.  It  is  im-  | 

t 

possible  to  any  more  than  guess,  and  that  without  any  degree  of  ' 
reliability,  what  percentage  of  those  indicted  and  not  convicted' 
are  guilty  of  criminal  conduct.  Estimates  of  guilty  among  this  ' 

, . I 

group  vary  greatly  from  25^  to  75^.  These  estimates  and  the  ^ 
statistics  quoted  here  mean  only  one  thing  - a vast  number  of 
crimes  are  going  unpunished.  It  is  impossible  to  state  exactly 

I 

i 

just  hov/  many  criminals  escape  punishment  - figures  are  not  a-  j 

1 

vailable,  but  ¥/e  do  know,  and  statistics  support  our  contention, 
that  all  crimes  are  not  being  punished.  Heither  can  we  get  sta- 

i 

tistics  v/hich  v/ill  accurately  show  the  relation  v^hich  exists  be- 
tween crimes  committed  and  warrants  issued  or  arrests  made.  To  I 

I 

begin  with,  compfeints  are  not  made  for  all  offenses  and  this  | 

makes  it  difficult  to  ascertain  hov/  many  crimes  are  committed,  i 

neither  are  warrants  issued  for  all  crimes  v/hich  are  committed  ^ 

,1 

so  that  it  is  difficult  to  make  the  comparison.  V/herein  does  || 

,! 

the  fault  lie?  Is  it  in  the  courts,  the  prosecuting  attorney’s  | 

] 

office,  or  in  the  police  department?  Each  of  these  three  agen-  : 

I 

cies  of  administering  criminal  justice  v/ill  next  be  considered  | 
in  this  i)aper. 
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Analysis  of  I'actors  Causing  Crime  to  go  Unpunished 
First  in  importance,  by  virtue  of  the  part  it  plays  in  ap-  I 

i 

prehending  criminals,  is  the  police  department.  It  stands  to  j 

I 

reason  that  unless  the  police  department  does  its  job,  and  does  : 
it  well,  the  prosecuting  attorney  and  the  criminal  court  might 

I 

just  as  well  close  up  for  lack  of  v/ork.  | 

•Tlie  term  ' police’  is  elastic.  It  applies  alike  to  the  ; 

I 

one  man,  part  time  police  force  of  a rural  community  and  to  the  | 

complex  police  organization  of  a great  city.  It  includes  state  ■ 

1 

game  and  fire  wardens,  federal  agents  of  the  Department  of  Jus-  i 
tice,  the  Secret  Service  of  the  Treasury  Department,  the  Customs 
Border  Patrol,  and  the  Immigration  Border  Patrol,  and  so-called 
private  police  such  as  the  railroad  police  or  the  unique  Goal 
and  Iron  police  of  Pennsylvania.  The  tov;n  marshall,  the  tov/n  or: 
township  constable,  and  the  county  sheriff  are  all  policemen.” 

I ' 

H 

Inasmuch  as  crime  itself  occurs  only  rarely  in  the  rural  || 
sections  of  the  country,  v/e  shall,  v/hen  we  use  the  term  “police”,; 

i, 

be  referring  to  cit,  state,  and  federal  police  forces  to  the  ex-  ! 

|I 

elusion  of  all  other  types. 

I often  v/onder  how  many  of  our  citizens  have  ever  stopped  i 
to  consider  the  calibre  of  men  upon  vdiom  they  are  dependent  for  I 

I 

i 

protection  against  criminals.  Dr.  Sheldon  Glueck  in  his  book  | 

! 

64.  Morris,  op.  cit.,  p.  227  j 

I 

I 

I 

I 


1 

I 
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’’Grime  and  Justice,”®^  among  other  tilings,  discusses  this  matter 
of  policemen.  With  the  exception  of  the  men  in  the  federal  Ser- 
vice, the  men  appointed  to  the  average  police  force  are  not  ca- 
pable enough  to  hold  a better  Job,  and  so,  attracted  by  the  lure 
of  a steady  outdoor  job,  summer  vacation  with  pay,  and  retiremeni; 
with  pension,  have  taken  the  civil  service  examination  and,  with 
political  influence,  have  had  themselves  appointed  to  the  force. 
Ideally,  each  policeman  should  be  a combination  of  the  best 
points  of  the  soldier,  lawyer,  parent,  and  diplomat;  and  for  all 
these  services  he  gets  an  unskilled  worker’s  wage.  In  Boston, 
the  wage  scale  was  between  $2,000  and  $2,100;^®  in  Hew  York 
State  the  maximum  wages  range  ’’from  $1380  in  Harwich  to  $2500  in 
Hew  York  City*  The  country  over  a patrolman’s  pay  probably  av- 
eraged $150  a month  for  full-time  work  during  our  most  prosper- 
ous years. 

The  result  of  conditions  like  these  is  that  our  police 
forces  are  not  made  up  of  lawyers  and  diplomats.  The  majority 
of  recruits  are  everyday  workingmen  - former  store  clerks,  me- 
chanics, factory  hands,  truck  drivers,  and  the  like.  "Some  of 
them  are  apt  students  of  police  methods  and  become  skillful  in 
doing  regular  work.  Most  of  them  have  no  conception  of  ttie  crime 
problem  as  a whole  nor  even  of  police  v/ork  beyond  their  immediate 
,jobs.  Twenty-five  per  cent  of  the  police  force  of  Kansas  City, 

35.  "Grime  and  Justice,"  Sheldon  Glueck,  Little,  Brown,  and  Go., 
Boston,  1936. 

156.  Tliirty- First  Annual  Report  of  the  Police  Commission  for  the 
City  of  Boston,  Public  Document  Ho.  49,  1936,  p.  82-03 

157.  Morris,  op.  cit.,  p.  236 


ll 
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Missouri,  twenty-one  per  cent  of  the  police  of  Cleveland,  and 
fourteen  per  cent  of  the  police  of  Los  Angeles  were  found  in  re- 
cent surveys  to  be  in  the  low  average,  inferior,  or  very  inferioi' 
grades  as  represented  by  a score  of  45  or  less  in  the  Army  ^Ipha 
Test.  Mr.  Amsden,  Civil  Service  Examiner  at  Los  Angeles,  says 
that  he  has  learned  from  experience  that  it  is  useless  to  appointi 

as  patrolmen  any  candidate  v/ho  cannot  score  120  in  any  one  of  the 

Alpha  tests.  If  this  is  a reasonable  minimum,  and  the  scores 

actually  made  by  policemen  in  several  large  cities  are  represen- 

tative of  the  ratings  of  policemen  in  general,  more  than  75^  of 
the  policemen  of  the  United  States  are  not  intellectually  able 
to  perform  their  worh."^®  And  again  Gluech  says,  in  his  ’’Crime 
and  Justice”  that  the  mental  examinations  given  to  the  candidates 
Dften  do  not  test  either  innate  or  permanently  acquired  intelli- 
gence.  There  is  too  great  an  opportunity  for  cramming  for  the 

examinations;  and  on  an  average  only  35^  of  the  police  in  the 

69 

aation  ever  got  to  high  school. 

However,  in  spite  of  poor  material  to  start  with  some  of 
the  largest  cities  have  managed  to  weld  their  police  forces  into 
fairly  effective  units  by  the  process  of  requiring  that  all  re- 
cruits attend  a police  training  school*  ”Hew  York  City  gives  eacl:. 
new  man  148  hours  of  intensive  training*  correlated  with  field 
irork  during  an  eight  weeks*  course  in  everyday  police  v/ork^  such 

!>8.  Morris,  op.  ci t . ,p236-237 
!»9.  Glueck,  op.  cit. 
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as  methods  of  dealing  v/ith  parades,  accidents,  fire,  arrests, 

I 

use  of  firearms,  and  knov^ledge  of  the  criminal  law,  Berkel€^,  j 

I 

California,  has  a three-year  course  which  meets  one  hour  a day  | 

I 

and  includes  a wide  range  of  basic  subjects  not  taught  in  other  | 
American  police  schools  and  including  criminology^  anthropology,; 
toxicology,  psychiatry,  and  micro-analysis,  in  addition  to  the 
conventional  courses^  Louisville,  Kentucky,  has  an  interesting 
police  school  not  limited  to  recruits  but  also  a seminar  course 
for  officers.  Cincinnati  has  an  effective  course  v/M.ch  parti- 
cularly emphasizes  legal  training,  drill,  and  target  practice. 
St.  Louis  and  Milwaukee  are  now  giving  much  attention  to  the 
improvement  of  their  training  programs.  These  are  the  outstand- 
ing police  schools  of  the  country. 

"These  schools,  however,  are  the  exception  and  not  the 
rule.  Most  cities  have  no  training  course  v/orthy  of  the  name. 

As  late  as  1927  Schenectady,  with  a population  of  92,786,  gave 
its  recruits  a ten  days’  course.  Utica,  a city  of  101,604,  re- 
quired every  member  of  its  department  to  take  six  or  eight  hours 
of  instruction  in  criminal  law  each  year.""^*^ 

The  Wickershara  Commission  investigators  in  the  course  of 
their  nation-wide  inquiry  asked  745  communities  with  populations 
of  more  than  10,000  v;hat  training  they  gave  their  police.  Only 
385  took  the  pains  to  answer  and  of  these  only  78  reported  that 
they  ^e  any  kind  of  training  at  all,  and,  probably,  not  more 
70.  Morris,  op.  cit.. 
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than  15  had  reasonably  adequate  courses. *^1  Police  training  all 
too  often  tends  to  follow  the  methods  used  by  the  commissioner 
of  public  safety  of  a large  New  York  City  v/ho  told  the  investi- 
gators of  the  New  York  Grime  Commission: 

•'I  say  to  him  (the  recruit)  that  now  he  is  a policeman,  anc, 
I hope  that  he  will  be  a credit  to  the  force.  I tell  him  that 
he  doesn’t  need  anybody  to  tell  him  how  to  enforce  the  law;  that 
all  he  needs  to  do  is  to  go  out  on  the  street  and  keep  his  eyes 
open.  I say:  ’You  know  the  Ten  Commandments,  don’t  you?  Well, 

if  you  know  the  Ten  Commandments  and  you  go  out  on  your  beat  and 

you  see  somebody  violating  one  of  those  Commandments  you  can  be 

72 

sure  he  is  violating  some  law.” 

This  is  the  sum  total  of  the  training  given  to  new  officerJi 
on  the  force.  Tliis  is  not  one  isolated  spot  which  has  been  sel- 
ected rather  it  is  the  general  rule.  If  more  of  commissioners 
were  as  frank  as  the  one  quoted  above  some  of  our  citizens  who 
are  so  smug  in  their  belief  that  all  is  v/ell  with  our  police  sy- 
stem would  be  shocked  beyond  words. 

After  the  recruit  has  become  a full-fledged  policeman  he  ^ 
finds  that  his  force  is  poorly  equipped  as  regards  crime  detec- 
tion. Unless  he  is  a member  of  the  force  of  a large  city  he 
finds  that  there  is  no  means  of  effective  communication  other 
than  by  patrol  boxes  in  the  city;  and  interstate  communication 

71.  National  Commission  on  Law  Observance  and  Enforcement,  ’’Re- 
port on  Police,”  p.  71 

72.  ’’Report  of  the  Nev;  York  State  Grime  Commission,  1927,”  op. 
cit.,  p.  213*  Q,uoted  from  Morris,  op.  cit.,  p.  238 
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"by  means  of  the  teletypewriter,  while  it  is  being  extended,  has 
not  yet  reached  its  maximum  point  of  development.  In  1931  the 
Wickersham  Commission  was  forced  to  report  that  v;ith  two  excep- 
tions in  cities  over  300,000  population  the  police  forces  have 

73 

inadequate  communication  systems. 

Neither  is  there  one  uniform  system  of  crime  detection 


itself.  Only  tv/enty-four  states  in  1934  had  fingerprint  bureaus. 
Since  1924  there  has  been  established  a National  Division  of 
Identification  and  Information  within  the  Department  of  Justice 
at  Washington.  The  division  exchanges  and  furnishes  identifi- 
cation for  all  law  enforcement  agencies  and  it  is  an  important 
factor  in  developing  nationwide  cooperation  in  its  field.  Al- 
though some  states  require  that  the  various  police  departments 
within  its  border  cooperate  with  the  division,  it  is  still  vol- 
untary with  money  police  forces  and  the  result  is  that  many  for- 
ces do  not  cooperate. 

I 

Recently  improvements  in  methods  of  police  investigation  h 
have  appeared.  Tii-ese  have  been  fostered  by  the  Department  of 
Justice  and  more  especially  the  Fedeial  Bureau  of  Investigation 
and  an  association  of  police  chiefs  of  the  United  States.  In- 
cluded in  these  improvements  ate:  Schemes  for  classifying  hand- 

writing, the  use  of  the  Dewey  decimal  system  for  recording  stole]:, 
and  recovered  property,  the  development  of  effective  laundry  marji; 
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files,  better  laboratory  equipment  including  microplio tographic 
equipment  and  special  t3rpes  of  microscopes,  the  use  of  the  so- 
called  "lie  detector,"  better  record  keeping,  including  the  use 
of  a uniform  crime  report  schedule,  a uniform  police  chiefs’  an- 
nual report^  and  a system  for  follov/ing  through  and  redording 
the  disposition  of  all  complaints. 

However,  in  spite  of  all  these  improvements  being  made  in 
our  methods  of  police  investigation  our  American  police  are  ser- 
iously handicapped  in  performing  their  duties,  in  comparison  with, 
their  European  brethren,  by  lack  of  autliority.  Continental  po- 
licemen are  representatives  of  the  Sovereign  and  as  such  have 
powers  and  privileges  not  shared  by  private  citizens.  To  be^in 
with,  their  activities  are  national  in  scope.  Should  they  so 
desire  they  may  detain  persons  even  though  they  are  not  suspec- 
ted criminals.  Accused  persons  may  be  legally  subjected  to  ex- 
tensive questioning.  They  have  discretionary  powers  of  seizure 
and  search.  German  and  Austrian  police  require  the  registration 
Df  all  inhabitants  and  notification  of  change  of  address.  In  oth 
2r  Continental  countries  all  foreigners  are  registered;  and  above 
all  this,  the  European  police  are  immune  to  prosecution  by  pri- 
vate citizens. 

Here  in  the  United  States  our  police  lack  these  privileges. 
l^Ather  than  grant  them  these  pov/ers,  v^e  prefer  to  handicap  them 
raising  the  cry  that  by  so  doing  we  are  safeguarding  our  personal 
Liberty.  This  tradition  has  been  carried  so  far  tiiat  the  police 
:.ave  only  slightly  more  power  than  the  average  citizen.  These 
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limitations  place  the  police  in  a difficult  position,  for  they  'j 

! cannot  control  criminals  and  still  keep  v/ithin  the  law  themselves 

'i 

Tor i if  they  should  only  exercise  their  legal  force,  the  crimin-  1 
als  vifould  escape  and  the  police  v/ould  face  a charge  of  ineffi- 
ciency.  In  view  of  this  fact,  the  police  constantly  exceed  thei^ 

I 

rights  and  arrest  persons  on  charges  of  suspicion,  making  whole- 

I 

sale  roundups,  and  forcing  the  suspects  to  talk.  In  tjais  way 
about  one-half  of  the  a-rrests  are  illegal,  hut  inasmuch  as  those 
taken  into  custody  are  criminals  or  la,ck  political  influence  and 
their  release  makes  up  for  any  inconvenience  caused  by  their 
detention.  Handicapped  by  deficiencies  in  organization,  train-  , 

] 

ing,  and  authority,  a country  of  more  than  3,000,000  square  miles 

l| 

through  which  criminals  may  roam  without  having  to  cross  a custoip 
Jjarrier,  and  numerous  uncoordinated  police  organizations  v/hich 
are  limited  in  their  reach  by  budgets,  laws,  and  policy,  the  po- 
lice of  the  United  States  face  a task  far  more  difficult  than 
that  of  their  European  brethren. 

As  if  these  difficulties  v/ere  not  enough  for  our  police 
forces  v^e  find  that  among  all  forces,  with  few  exceptions,  there 
is  a low  morale  - a lack  of  esprit  de  corps.  This  lack  of  spiri 
can  be  traced  to  one  cause  - political  interference.  Starting 
at  the  bottom  of  the  list  we  find  that  men  can  Join  the  force  ei|f 
ther  by  direct  appointment  or  through  passing  civil  service  ex- 
aminations. Appointed  police  forces  have  long  been  the  treasure 
chest  of  politics,  serving  as  the  most  ample  source  of  renjards 
for  political  aid  available.  The  civil  service  has  partly  avoid4d 
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this  trouble  "but  it  has  yet  succeeded  in  finding  the  sort  of  man 
a police  force  needs,  for  the  examination  can  do  little  more  than 
test  a certain  minimum  amount  of  general  knowledge,  hut  not  one 
which  will  test  for  aH  the  necessary  qualities  that  go  to  make 
up  a policeman. 

”The  chief-of-police  serves  as  the  technical  adviser  of 
the  commissioner  and  has  direct  supervision  of  the  routine  work 
of  the  police  force.  In  the  United  States  there  is  no  fixed 
standard  of  training  or  ability  to  which  police  chiefs  must  con- 
form. They  may  vary  in  ability  all  the  v/ay  from  the  competent 
and  progressive  August  Vollmer  to  the  ignorant  and  untrained 
chief-of-police  of  a small  Hew  England  city  v/ho  could  not  even 
fill  out  routine  office  papers  without  assistance.  In  Ohio, 

Hew  Jersey,  and  Massachusetts,  and  in  a few  individual  cities 
elsewhere,  attempts  have  been  made  to  improve  police  leadership 
by  putting  the  office  of  chief  under  civil  service  control.  Tiiis 
prevents  the  frequent  removals  from  office  that  are  associated 
v/ith  political  turnovers  and  gives  a man  a chance  to  build  up 
definite  standards  of  police  work.  It  is  significant  that  Mil- 
waukee with  perhaps  the  cleanest  record  with  respect  to  crime  in 
the  country  has  had  only  two  police  chiefs  in  46  years,  and  has 
permitted  them  unparalleled  freedom  from  political  control . •‘'74 

The  large  cities,  with  the  lone  exception  of  Chica,go  which 
appoints  its  police  head  from  the  ranks,  prefer  civilians  v^ithout 
74.  Morris,  op.  cit.,  p.  235 
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police  experience  as  commissioners.  The  idea  behind  this  pre- 
ference is  that  the  commissioner’s  v/ork  is  purely  administrative^ 
and  does  not  require  a knowledge  of  police  v/ork.  Instead  the 
commissioner  must  be  a man  of  wide  admins trative  experience  v/ith 
the  ability  to  plan  his  policy  wisely  and  far-sightedly  with  a * 
view  to  bringing  the  police  and  the  public  into  close  harmony* 
’’Theoretically,  the  aim,  then,  is  not  so  much  to  gain  a 
civilian  police  head  as  it  is  to  extend  the  range  of  choice  so 
that  the  most  capable  men  may  be  chosen  regardless  of  their  | 
connections.  Unfortunately,  the  selection  of  civilian  execu- 
tives, also,  has  been  hampered  by  factors  of  residence  and  po- 
litical affiliations  quite  out  of  harmony  with  that  idea.  j 

Cleveland’s  recent  directors  of  public  safety  have  included  a ! 
minister,  a roofing  salesman,  two  lawyers,  and  a Jeweler.  Balt  | 
Lake  City  has  appointed  a plumber,  an  insurance  agent,  a tea  and| 

I 

coffee  salesman,  a livery  keeper,  a stage-coach  operator,  and  a | 

I 

fire  insurance  adjuster.  New  York,  Hiiladelphia,  Detroit,  Los  ; 

Angeles,  and  other  large  cities  can  boast  of  equally  democratic  | 

75  ^ 

and  lie terogeneous  lists.”  i 

I 

1 

In  Europe,  as  if  in  sharp  contrast,  the  police  heads,  al-  i 

I 

though  also  chosen  from  outside  of  the  ranks,  are  high  officialsj 

i 

trained  as  Jurists,  army  officers,  or  executives  in  other  bran-  |- 
75.  Morris,  op.  cit.,  p.  234 


ches  of  the  governmental  service  somewhat  related  to  police  v/ork. 

I 

Political  considerations  play  no  part  in  the  appointments.  The  | 

I' 

only  requirement  for  the  position  is  fitness.  When  an  official  [i 

i 

is  found  Yih.0  can  fill  the  requirements  of  the  position  he  is  lefi^ 
to  carry  on  his  plans  and  program  without  any  interference  from  || 
changing  administrations.  A nev;  city  government  would  regard  I 

|i 

him  as  a business  firm  regards  a competent  executive,  and  as  |[ 
such  would  ke^hira  on.  j 

Colonel  Arthur  Woods,  the  ablest  commissioner  New  York  has  | 
had,  met  with  a much  different  reception  V7hen  a nev/  city  adminisj- 
tration  came  into  office  in  New  York.  The  speed  with  which  he 
was  discharged  shows  how  little  the  people  appreciate  and  sup- 
port this  type  of  police  activity. 

Throughout  their  history  the  police  organizations  of  the 
United  States  have  been  Closely  allied  with  political  parties, 
and  in  this  relationship  have  been  little  more  than  political 
footballs  of  the  bosses.  Y/henever  there  came  a change  in  police 
administration  it  was  usually  for  the  best  interests  of  the  po- 
litical party  in  control.  Some  cities  even  recognized  this  con- 
dition by  requiring  their  police  boards  to  be  bi-partisan  in  its 
make-up. 

Recent  surveys  show  that  these  conditions  are  still  v/ith 
us  with  unfavorable  effects  upon  the  qualifications  of  appointee  5 
their  terms  of  office,  their  independence,  and  their  esprit  de 
corps.  The  commissioners  of  London's  Metropolitan  Police  have 


had  an  average  term  of  fifteen  years  in  office;  while  in  New  Yor 
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the  average  term  of  the  commissioner  of  police  is  one  year  and 
seven  months;  in  Chicago,  two  years,;,  and  in  San  Francisco,  one 
year.  This  condition  does  nothing  toward  improving  the  morale 
of  the  men  in  the  rank  who  soon  realize  that  promotion  depends 
upon  influence  rather  than  merit.  With  this  in  mind  the  average 

I 

patrolmen  can  he  made  to  see  the  advantage  of  being  in  the  good  | 
graces  of  the  political  favorites,  and  that  his  advancement  willi 
be  proportionate  to  his  ability  to  realize  when  to  forget  that 
he  is  a policeman. 

The  Missouri  Association  for  Criminal  Justice  in  its  crime 
survey  has  made  a detailed  examination  of  certain  police  organ- 
ization. In  it  Bruce  Smith  speaks  of  the  Kansas  City,  Missouri, 
department  as  ^riddled  v;ith  politics,”  that  of  St.  Joseph  v/as 

not  much  better,  while  St.  Louis  is  improving  although  with  no 

76 

assurance  that  the  gain  v/ill  continue  under  the  next  board. 

These  cities  are  not  alone  in  their  difficulty. 

At  the  top  of  the  v/hole  system  of  criminal  procedure  is 
the  p5iblic  j^rosecutor,  and  official  v/ith  more  pov/er  than  either 
judge  or  jury.  Even  though  the  magistrate  may  bind  a suspect 
over  for  the  grand  jury  after  the  preliminary  hearing,  the  pro- 
secutor need  not  abide  by  the  action  of  the  magistrate  and  he 
may  refuse  to  present  the  case,  in  vdiich  event  the  whole  pro- 
ceeding is  dropped.  When  the  prosecutor  does  decide  to  appear 

75^  »Missouri  Crime  Survey,”  op.  cit.,  pp.  40-41,  and  Morris, 
op.  cit.,  p.  233 
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before  the  grand,  jury  with  his  recommendations  the  jurors,  lack- 
ing legal  training,  can  do  little  hut  ruhher-stamp  his  recommen- 

1 

, dations.  The  only  evidence  that  they  hear  is  that  which  the 
district  attorney  v\/ants  them  to  hear*  In  this  way  a prosecutor 
' can  drop  a case  which  has  had  no  preliminary  hearing  without  j 
I assuming  any  responsibility  for  so  doing,  for  all  he  has  to  do  ' 

i 

I 

is  to  offer  such  inconclusive  evidence  that  the  grand  jury  will  ' 

I 

refuse  to  issue  an  indictment.  In  some  localities,  prosecutions 

, ! 

are  initiated  hy  the  use  of  the  information  the  entire  procedure| 

resting  with  the  prosecutor.  He  also  has  the  pov/er  to  enter  a i 
plea  of  ''nolle  prosequi,"  which  means  that  the  district  attorney 

I 

does  not  intend  to  prosecute  the  case,  and  this  action  on  a vali(. 
indictment  does  av/ay  with  the  possibility  of  any  further  pro-  j 
ceedings.  It  also  lies  within  the  province  of  the  prosecutor  to! 
accept  a plea  of  guilty  to  a lesser  offense  instead  of  trying  , 
the  defendant  on  a more  serious  charge.  The  manner  in  which  the. 
trial  is  conducted,  when  the  case  does  come  to  court,  rests  v/ith^ 

I the  prosecutor  to  a very  large  degree.  Tiie  larger  cities  find  i 

j 

j the  prosecutor’s  office  swamped  with  complaints  from  the  citizenj' 
ry,  and  the  prosecutor  must  decide  just  what  he  will  do  with  j 

I ' 

them  - ignore  them  or  take  some  form  of  action.  I 

The  Missouri  Grime  Survey  made  by  the  Idissouri  Association  ' 
for  Criminal  Justice  gives  a striking  example  of  the  real  power 
of  the  prosecutor  as  shown  by  the  records  of  felonies  in  St.  : 

I 

Louis,  j8.ckD0B,  and  Buchanan  counties,  and  the  other  county  dis- i 
5’rora  this  study  we  see  that  arrests  v/ere  made  and  v/ar- 
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v/ere  applied  for  in  8637  cases.  Hie  disposition  of  these  | 

i 

cases  was  400  guilty  after  trial,  1832  pleaded  guilty,  and  6135  I 

i 

on  which  action  was  started  hut  ’were  not  prosecuted  hy  the  state!> 
These  figures  shov/  convincingly  that  the  power  of  the  judge  and  ! 
jury  is  slowly  dwindling  into  insignificance,  while  that  of  Hie  | 
prosecutor  is  becoming  unlimited.  | 

The  trouble  with  this  set-up  is  that  the  responsibility  of  | 

I 

the  prosecutor  is  not  commensurate  with  his  pov/er.  In  most  | 

jurisdictions  his  work  never  comes  to  public  attention  because  i 
the  public  is  not  interested  in  the  office  work  v/hich  comprises 

the  major  portion  of  the  district  attorney’s  work.  The  cases  j 

i 

coming  before  the  prosecutor  are  so  numferous  and  the  available  ! 

i 

facilities  are  for  the  most  part  inadequate  for  their  investi-  j 

I 

gation  and  preparation  that  the  prosecutor  must  therefore  make  j 
his  choice  between  trying  them  in  court  or  disposing  of  them  in-|l 

i 

l| 

formally.  Certain  cases  - where  the  defendant  has  died  or  is  in; 
prison,  where  essential  witnesses  are  missing  - are  best  handled' 
by  nolle  pressing.  Still  others  may  be  best  handled  informally. 
The  nolle-prossing  power  has  been  subject  to  much  abuse  be- | 

'I 

cause  many  cases  are  dropped  on  the  ”say-so"  of  the  prosecutor 

and  his  assistants  without  any  control.  In  some  jurisdictions,  |i 

j 

attempts  have  been  made  to  remedy  this  condition  by  requiring  j 
77,  “Missouri  Crime  Survey,"  op.  cit.,  pp.  121-122 
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con-currence . TJoe  ruling  is  not  as  "binding  as  it  seems  for  the  I 

I 

Judge  has  no  facilities  for  investigating  the  cases  that  the  | 
prosecutor  wishes  to  drop,  especially  when  the  district  attorney; 
brings  in  nolle-prosses  by  the  hundred.  According  to  the  Gleve-i 

I 

land  survey  in  1920  this  situation  confronted  one  judge  - ’’nolleb 
in  410  cases  were  simultaneously  presented  to  the  court  and  en-  | 

4.  ^ 

tered.” 

i 

! 

Because  the  nolle-prosequi  has  been  so  freely  used  and  sub-j 

Jected  to  such  abuse  the  courts  and  every  crime  commission,  with-* 

! 

out  exception,  have  turned  the  spotlight  of  publicity  on  it  and  , 

I 

I 

laws  have  been  passed  to  curb  it.  According  to  Moley  in  1925, 

in  Cleveland  11^  of  those  cases  for  which  indictments  were  is-  j 

sued  were  nolle-prossed , in  1923  in  Minneapolis  28^  of  the  cases* 

79  1 

were  nolle-prossed,  and  in  Gliicago  25^  were  nolle-prossed.  | 

New  York,  although  it  has  abolished  the  formal  nolle  prosequi  I 
upon  motion  of  the  district  attorney,  sees  its  courts  dismissingj 
about  the  same  proportion  of  cases  as  are  elsev/here  nolle-prossecj. 

In  some  localities  criticism  of  the  use  of  the  nolle  prose- j 
qui  has  evoked  such  public  indignation  that  the  proportion  of  | 

I 

I 

"nolled”  cases  has  dropped  - the  prosecution  having  apparently  | 
become  more  discreet.  The  decline  of  nolle-prossing  has  given  i 
rise,  hov/ever,  to  the  equally  vicious  practice  of  accepting  pleag 
of  ”guilty”  to  lesser  offenses  than  those  charged.  This  practice 

i 

78,  ’’Survey  of  Criminal  Justice  in  Cleveland,”  The  Cleveland  i 

Foundation,  Cleveland,  Ohio,  1922,  p.  182  ! 

79,  ’’Politics  and  Criminal  Prosecution,”  Raymond  Moley,  Minton  | 
Balch  and  Co.,  New  York,  1929,  p.  152 
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is  being  used  so  extensively  that  prosecutors  still  have  ample  i 

I 

liberty  to  use  their  own  judgement  in  the  disposition  of  cases.  1 

I 

Again  from  Moley  v/e  find  that  in  Chicago  in  1926,  out  of  2449  i 

convictions  secured  only  felony  charges,  594  were  on  the  crime  I 

I 

originally  charged  while  the  balance  were  for  lesser  crimes  than 
those  charged.  In  1926  in  Hew  York  State  similar  pleas  were 
made  in  37.5;^  of  all  of  the  cases  arraigned,  and  in  Hev;  York 

I 

City  similar  pleas  were  accepted  in  52. 5/®  of  all  of  the  cases  ! 

, 80 

arraigned.  j 

This  practice  of  accepting  a plea  of  guilty  to  a lesser  of-| 

i 

fense  is  merely  a portion  of  the  very  extensive  bargaining  pro-  ; 
cess  that  goes  on* between  prosecutors  and  defendants.  These 
pleas  are  usually  the  result  of  an  understanding  between  the 
state’s  attorney  and  the  defendant’s  attorney  whereby  the  pro 
secutor  intercedes  with  the  judge  for  leniency  for  the  defendant' 

I 

or  aids  the  prisoner  in  his  attempt  to  get  an  early  parole.  In  I 
defending  this  practice  the  prosecutars  claim  that  this  action  | 
helps  to  clear  the  crowded  dockets  of  unimportant  cases;  and  that 
this  method  gives  a more  judicious  decision  to  cases  requiring 
disposition  on  the  grounds  of  surrounding  circumstances  which  j 

I 

judges,  because  of  their  position,  are  not  able  to  consider.  Yet 
in  spite  of  the  well-meant  attitude  on  the  part  of  the  proseuutoi? 

I 

that  the  acceptance  of  a lesser  plea  is  unimportant  the  large  | 

t 

proportion  that  are  settled  in  this  manner  make  this  contention 
rather  questionable.  There  can  be  no  doubt  that  the  defendant’s  i 
80.  Moley,  op.  cit. , table,  p.  169 
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I background  merits  extra-lq^l  consideration,  but  itisdcubted  whethei' 
the  district  attorney’s  office  is  the  correct  agency  to  do  social 

case  work* 

I 

looking  at  this  condition  from  another  angle,  there  can  be 
I no  doubt  that  the  public  prosecutor,  when  he  practices  this  me- 
thod of  informal  compromise,  realizes  that  a long  list  of  con- 
victions looks  impressive  on  election  day,  v/hile  the  judge  sen- 
' tences  an  offender  without  possibility  of  having  his  decision 

I 

I 

I reversed  by  a higher  court  and  the  defendant  drives  a good  bar- 
gain in  terms  of  money  and  pun i slim ent. 


j An  office  v/i  th  such  wide  powers  is  obviously  a boon  to  the 

I politicians.  Through  this  office,  the  “bosses"  have  it  within 
their  power  to  grant  favors,  punish  political  irregulars,  impresi: 
influential  members  of  the  community,  corporations  and  organiza- 
tions by  having  the  prosecutor  attack  their  enemies  and  by  le-  !, 


I' 

nhncy  towards  their  own  failings,  and  prevent  interference  with 
their  prograjns  by  reform  agencies.  It  is  because  of  these  fac- 
tors that  the  office  is  more  than  not  used  in  accordance  with  po-' 
litical  expediency  and  rather  than  be  an  officer  of  justice  the 
prosecutor  is  more  likely  to  shine  as  a political  strategist. 

Assistant  prosecutors  are  too  often  young  men,  usually’- 
averaging  25-29  years,  v/ho  have  recently  been  admitted  to  the 
bar.  These  men  quite  naturally  look  jtpon  the  office  as  some- 
thing to  carry  them  over  the  early  days  until  they  can  open  thei 
own  office.  The  office  is  merely  a stepping-stone  to  more  im- 
portamt  positions.  In  it  their  hope  to  gain  experience  and  pre- 
stige. Tliey  realize  that  with  successful  handling  of  sensationatL 


cases  comes  newspaper  publicity  and  that  a conviction  in  such  i 
cases  means  votes.  More  often  than  not  the  state  finds  that  it 

is  running  a training  school  rather  than  a capably  staffed  pro-  ! 

i 

secutor*s  office.  About  100  members  of  the  Cleveland  bar  were  i 

i 

’asked  to  express  their  opinions  of  their  municipal  and  county  prd 

i 

secutors.  Ninety-tv/o  declared  them  to  be  incapable  of  holding  j 
and  properly  performing  the  duties  of  their  off ices. ®^In  Los  An-  ; 
geles,  a chief  assistant  to  the  prosecutor  claimed  less  than  10^ 
of  the  assistants  who  receive  appointments  to  the  office  have  moifi 

I 

O p 

than  one  year’s  experience  at  tiie  bar.  It  was  found  that  40^  of 

i 

the  prosecutors  in  Missouri  are  not  law  school  graduates  and  many, 

l 

of  them  have  a limited  preliminary  education. j 

i 

The  lack  of  adequate  equipment  also  frequently  handicaps  j 
the  work  of  the  prosecutor’s  office.  There  are  some  offices  likei 
that  of  New  York  County  which  are  adequately  housed,  have  the  ser*' 
vices  of  medical,  photographic,  and  engineering  specialists,  and  | 
the  facilities  of  a law  library  of  42,000  volumes,  but  these  are 

I 

few  and  far  between.  Once  we  get  out  of  the  great  cities  the  li-| 

I 

brary  facilities  are  especially  inadequate.  In  the  small  cities 
the  county  prosecutor  must  act  as  a jack-of-all-trades  able  to  * 

i 

do  the  neglected  work  of  coroner,  sheriff,  and  detective  as  j 

i 

well  as  that  of  his  own  office.  The  records  which  are  kept  | 

i 

are  so  poorly  kept  that  they  are  almost  useless.  Appropia%ions  j 

i 

81.  "Survey  of  Criminal  Justice  in  Cleveland",  op.  cit.,  pp.  j 

153  and  167  | 

82.  Moley,  op.  cit.,  p.  67  : 

83.  "Missouri  Grime  Survey,"  op.  cit.,  p.  157  i 


..1 ; 'a  i’ I no X t .■  xvn  )0 

t 1 ► 

j::;  iij 

- i,-" 

qj  i 0 ; xc  ;jo  :oi  . ,. 

1 : 

iiv-'tt  a/L!.u  i.  ot.oJa  . 

jrJd 

J'on 

cTfirfi 

nai':;  :•  ,.,... 

li’ 

•I'-CX  r-fli’Kiirf  vlcfjliqxo 

iS 

n '"'ill 

TO:Il 

i a.  £ o '0  - . 0 i.:  Vj  -n  i Ti  r arx  t 

qnx£r 

■..^-jj-  J’LfCi";  oxi'lo  v- ’ -r 

-'  ;:  v^n:;or.  orrs  i.i>:i;  j;;:  i i Tiar..;  lo  aiiofniric  ii9£l^  '?'cnx^^ 

:\r:i.;5lo- . lo  :)Xo>«c..‘;Ofi;i;  tai  Oo  h-j-:  ov^'d  ~vi’:>niTT  . :.  >:vj:. 

r o 

-iij-.  ao^  ft  I ■••  . a‘i.-7  rr  lo  lo  aeidai'  arit  ’^X^.ovca'  oaa 

< .;.C  .3/::'^  L :^■o^j■^i.L:^  V . w “vac-xq  ^^  aJ~  q;x  d & xaa>B  'iAjj  :C  j.-  ,ee^  : . 

'•'XCA  av-a:  cij.:  oa  UJaaiurt  rixoqojo  sviL-.oe-;;  orf.v  c;  jT;- axld 

c* 

\a.  ..sO:^  j^ifo  i).ii.:o';  aiii  O’ xi  o 'laaxo  a’liSav'Gao  rrx  [j- 

';a..,u  -y  j'oc'f^ar  !• /;:  ion  e'l-^  r:.;  ax  oiiiaoaoiv  xlJ' 

-X'  . j’iiCi.iao  v’f«r‘  LT-iXsccv  rediinaj.  b \w 

X ';.oi.i/.iHii  vliLtouAis'f'i.  oaix:  iuanc  i;;,.tJ  ad  i.)  .uojbX  a dT 

a.iii  eac-i;'vn  i-Aoe  i-'toai  ’o'". ^ sxacao'xc  aai  'to  :%'l-jW  ‘•.■id 

'loa  »ji?  r T ■-.,'  ;X;aai;wii  \,ioT  5;;i;o  xa  ■ -.■,  ■■;  fo  qj.:uic.Q  atoi  wa'Ii  'xc  iaai 

:.o  0x1 1 , oeqo  :■  iij.'ioai ' iiar: -■  .X'.f:,  < x xxxGXisoioria  .liJco-aoiT  lo  aaoiv 


* -A,, 


r ?JC  , l:  xnjl •..•«*  OUC  , :-.i- 


a-ic/I  ;xv,;.  a-  lo 


oo.'jo  j- O'  '0-  .OX.  >>v-  .xewdsr/  oBl  oaK 

.j^.'  i^AX'  ■}:  ;■;  , -^0  .Oijpylarxi  VJ.lJ^[00(^.■■'  -J)^S  aocx."'  .x^iiTf  v'Xd»‘i<^ 

;1  aooiili -.X  .0  -1 ': ^ f.  j.;.,.  + ;^  1 Q 1 ;k:  6 1 0 '^0  ^^XCiAoO  exi* 

ax  a',  ,. .' oaloi-  .I'iiYola  ,•■■'.'■■  'xoa  'io  o('iow  lo," o oiq,a».i  exii  o;^ 

.: '>•  ; j37o  ;;o.xo.'  . arTi:  xixio  0 ni  lx.  i an-j  aa  lia^ 

- • 1-  x.v;.-,  .aox.'.^au  d aoffiX.'--  oi£  i i>xid  coal  7lx£ooq  ■ ;••• 


■ 0 1 


Vo  -C(0  ,VXi.A 

^.:txo  . -|0  " xotiX'tO  i’i.croa<..  l.iV 


(C- 


for  expenses  are  skimpy,  and  in  some  states  there  is  not  even  j 

an  allowance  for  clerical  help.  Y/iien  we  compare  the  salaries  I 

I 

of  the  district  attorney’s  office  with  the  professional  earnings, 
of  other  lawyers,  we  see  ^hy  the  office  is  usually  used  as  a | 

I 

stepping-stone.  The  salaries  range  from  $400  a year  in  some 
Hehraska  counties  to  a maximum  for  the  country  of  $15,000  a year 
in  Cook  County,  Illinois.  Further  examples  of  the  variance  in 
salaries  are  cited  by  DeLong  and  Baker.  In  Vermont  the  salaries  i 

I 

vary  from  $450  to  $1700  per  year,  ¥yoming  salaries  range  from  , 
$1200  to  $2000,  and  Nebraska  salaries  from  $400  to  $4000.  The  ' 
actual  maximum  salary  paid  in  only  one  or  tv/o  counties  in  Penn- 
sylvania and  New  Jersey  is  $12,000,  in  Indiana,  $10P00,  and  in 
Massachusetts,  $9,000.®^ 

”V/lien  the  tremendous  pov/er  of  the  prosecutor’s  office  is  I, 
considered  it  would  seem  that  only  politicians  and  criminals  have! 
paid  sufficient  attention  to  it.  Yet  it  remains  the  most  vital  j 
part  of  the  entire  machinery  of  adminetering  criminal  Justice;  1 

I 

I 

an  office  upon  which  the  full  glare  of  an  intelligent  public  in-  ■ 
terest  should  be  centered  in  order  that  man  of  the  highest  talent^ 

I 

and  of  unimpeachable  integrity  may  be  elected  to  it,  and  there- 
after safeguarded  by  a thorough  recording  of  the  disposition  of  I 

85 

all  cases  and  the  specific  reasons  tlierefor.  ” 

I 

I 

Second  in  importance  only  to  the  prosecutori  in  actual  pra-' 

i 

ctice,  is  the  exa.ming  magistrate  of  our  municipal  courts.  To  | 

t 

84.  "The  Prosecuting  Attorney,"  De  Long  and  Baker,  Journal  of 

Criminal  Law  and  Criminology,  Vol.  23,  p.  943.  | 

85.  Morris,  op.  cit.,  p.  273.  j 


that  vast  multitude  charged  with  petty  offenses,  drunks,  ne*er- 
ido-wells  involved  in  disorderly  conduct,  the  magistrate  is  the 

judge.  Each  morning  finds  his  court,  if  it  is  located  in  a large' 

!j 

city,  crowded  with  people  like  those  mentioned  above.  Being  onlyjj 
Ipetty  offenders,  they  are,  as  a rule,  not  represented  by  counsel  | 
nor  is  one  assigned  and  they  are  usually  prosecuted  by  the  arrestj- 

I ! 

ing  officer  or  a special  officer  detailed  to  handle  all  court  i 

'I 

cases;  there  is  no  attempt  made  by  the  defendants  to  cross-examine 
the  witnesses  and  after  a summary  hearing  they  are  ei^er  found 
”not  guilty”  and  are  dismissed,  or  ”guilty”  in  which  event  they 
are  punished. 

The  layman,  first  seeing  a municipal  court  in  action,  is 
sadly  disappointed.  This  disappointment  is,  in  part,  due  to  the 
conditions  under  v/hich  such  courts  are  held.  Crov/ded  dockets  and| 
inaccessible  records  of  repeaters  are  characteristic  of  tiie  aver-' 
age  municipal  court.  The  cases  must  be  disposed  of  with  speed  anja 

I 

some  cases  appear  v/ith  such  frequency  that  their  dispositions  be-, 
come  habitual,  and  first  offenders  are  given  the  same  doses  as 
habitual  criminals. 

In  some  states  the  judges  are  selected  - where  this  is  the  | 
case,  they  find  themselves  in  the  same  position  as  the  district 
attorneys.  By  virtue  of  ttieir  position  as  an  elected  officer 
they  are  obliged  to  be  amenable  to  suggestions  from  political 
workers  whose  constituents  get  into  trouble.  This  condition 
takes  from  the  court  whatever  feeling  of  dignity,  firmness,  and  . 

justice  there  is  left.  In  face  of  these  methods  is  it  any  v/onderj 

I 

that- the -average  person  looks  upon  -the  entire  judicial  system  wi  t)L-- 
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a mild  cynicism* 

Another  type  appearing  in  this  court  is  the  habitual  of fen- 
der  who  sees  in  this  preliminary  hearing  a chance  to  escape  the  i} 
lav/’ s clutches.  His  only  interest  in  the  proceedings  is  to  see 
whether  or  not  the  magistrate  will  hind  him  over  to  the  grand 
jury.  He  is  represented  hy  counsel  - men  with  political  influenc;fe- 
who  intend  to  take  advantage  of  the  fla,v/s  in  this  court. 

The  magistrates  vary  greatly  in  ability  and  as  a group  they 
tend  to  be  of  inferior  calibre  as  the  Cleveland  Foundation  dis- 
covered; they  lack  experience  and  legal  knowledge  and  have,  as  a j 

I 

rule,  risen  to  their  position  by  means  of  political  influence.  j 
The  standards  of  the  office  are  too  low  throughout  the  country. 

j 

In  Philadelphia,  magistrates  need  not  be  lawyers.  In  Cixicago,  j 
only  fourteen  of  the  forty  judges  elected  to  the  Giiicago  Municipal 
Court  since  1917  have  had  any  college  training  whatever.  ’’The 
judges  of  the  Cleveland  Municipal  Court  were  characterized  by 
Smith  and  Ehrmann  in  the  Cleveland  Survey  as  ’ inf erioar  in  quality 
and  ineffectual  in  character.’  Probably  ’ineffectual  character’ 
marked  by  a lack  of  courage  and  resourcefulness  is  a greater  handff 
icap  to  a magistrate  thah  a lack  of  legal  scholarship....  The 
inunicipal  court.... can  be  managed  passably  well  with  a rough  and 
ready  knowledge  of  the  law  if  it  is  based  upon  sincerity  and  a 
^’enuine  insight  into  human  nature.”®^ 

I As  stated  before  the  chief  reason  for  unsatisfactoiry  mag- 

istrates is  the  unsatisfactory  aims  in  the  political  factions 
[that  secure  their  appointment  or  election.  Regardless  of  strength 
— op.  cit  . , pi~  275™^-=^— - - — . . ^ 


I 


112 


of  character,  every  magistrate  finds  it  difficult,  particularly 
in  an  elective  office,  to  escape  political  influence. 

"Recent  exposures  of  corruption  among  the  appointed  magi- 
strates in  New  York  City  indicates  fairly  well  that  the  govern- 
ing ideals  of  the  party  that  elevates  them  to  the  bench  is  a 
better  gauge  of  the  quality  of  magistrates  than  the  methods  of 
attaining  office 

"These  very  conditions  that  preclude  the  possibility  of 
justice  for  the  unintiated  furnish  the  means  by  which  siirewd 
offenders  can  escape.  Paity  second  systems  make  it  difficult 
to  uncover  their  histories.,  their  attorneys  are  political  work- 
ers capable  of  exerting  pressure  where  it  will  be  useful.  They 

are  part  of  the  inside  courthouse  ring  able  to  use  every  device 

87 

of  friendship  or  profit  to  gain  advantages  for  their  clients." 

Contrary  to  popular  opinion  the  preliminary  hearing  is  not 
an  inconsequential  proceeding.  Often  it  is  not  preliminary  to 
indictment  and  trial.  Instead,  in  a large  proportion  of  cases 
it  represents  a complete  settlement  of  the  case  through  the  dis- 
missal of  the  clmrge  and  the  release  of  tiie  prisoner. 

And  again  from  Moley  we  find  that  in  Nevj  York  in  1926  in  th 
preliminary  hearing  58.7^  of  the  felony  cases  were  dismissed  or 
discharged,  in  Chicago  the  proportion  was  48.8^;  in  Milwaukee 
17.3^;  in  Philadelphia  78^;  in  St.  Louis  34.7;^;  and  lastly  in 

87.  Morris,  op.  cit.,  pp.  275-276 
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Cleveland  38 •6%.  In  view  of  these  facts,  magistrate's  courts 
might  well  he  afforded  some  of  the  attention  hitherto  given  to 
the  later  hut  less  influential  points  in  the  judicial  process. 

The  trial  courts  have  captured  popular  interest  like  no 
otlier  part  of  the  criminal  procedure,  and  so  we  turn  our  atten- 
tion next  to  the  trial  judge. 

In  spite  of  obvious  failings,  we  find  in  the  person  of  the 
trial  judge  one  of  the  most  hopeful  figures  in  the  entire  scheme 
of  criminal  justice,  and  this  because  he  has  been  less  besmirched 
by  the  corruption  about  him  than  have  other  officers;  although 
the  public  has  lost  confidence  in  criminal  lawyers  and  the  pro- 
secutors, he  has  still  retained  their  confidence.  Because  of 
the  scorn  heaped  on  those  corrupt  judges  that  conduct,  while  ex- 
pected by  some  politicians,  cannot  be  condoned  in  those  v/ho  wear 
|the  judicial  robes. 

In  view  of  these  facts,  the  tendency  has  been  to  give  the 
|udge  more  power  inasmuch  as  he  is  the  most  likely  hope  for  court 
Improvement.  Signs  of  a change  in  the  present  powers  of  trie  tri- 
al judge  are  imminent,  whereas  heretofore  the  judge  has  been  lit- 
tle more  than  an  umpire  in  the  trials  witiiout  pov/er  to  make  com- 
ments on  evidence  presented  - he  has  been,  to  all  intents  and 
;^rposes,  non-committal.  However,  the  rise  of  probation  has  giv- 
fen  the  judge  the  machinery  for  exercising  discretion  in  sentencing 
B8.  Moley,  op.  cit.,  table,  p.  26 
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[those  offenders  who  have  "been  convicted.  The  federal  courts  and 
those  of  six  states  give  judges  the  power  to  comment  on  the  weight 
and  credibility  of  the  evidence  before  the  court.  Several  states 
go  still  farther  and  make  provision  for  the  waiving  of  the  jury  !| 

trial  by  the  defendant  and  the  submission  of  the  entire  case  to  | 

I 

|the  judge  for  determination.  Several  other  states  have  provided  | 
for  the  waiver  of  a jury  trial  in  certain  types  of  crimina.1  cases  i. 

If  these  improvements  are  to  be  universally  accepted,  then 
there  must  be  changes  in  the  present  scheme  of  electing  judges  ' 

I 

to  office.  The  system  must  be  taken  out  of  politics  for  it  is  ^ 

! 

absurd  to  imagine  the  justices  of  the  state  courts  indulging  in 
disgusting  self-publicity  both  in  court  and  out.  Y/hether  appoin- 
ted judges  will  be  better  than  elected  judges  depends  upon  the 
manner  of  their  appointment.  If  the  appointer  is  merely  paying 
a political  debt,  the  method  has  nothing  to  commend  it  in  prefer- 
ence to  a popular  election. 

The  Cleveland  Foundation  in  its  survey  offered  suggestions 
for  improvement  which  include  modifications  of  both  the  elective 
and  appointive  systems.  The  following  three  methods  were  recom- 
mended for  Cleveland  in  order  of  ttieir  preference  and  possibly 
also  in  the  inverse  order  of  the  probability  of  their  achieve- 
ment. 

”1.  The  appointive  method  for  a retirement  election  where- 
b3»'  a judge  runs  against  his  o\’m  reqord. 

”2.  A modified  appointive  method,  as,  for  example,  an  elec* 
tive  Chief  Justice  who  appoints  his  associates. 
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”o.  A modified  elective  system  v/iiereby  Judges  are  elected  ; 

i 

for  a short  first  term,  hut  if  reelected,  Hien  for  progressively  | 

I 

longer  terms.  Judges  standing  for  reelection  should  not  run  ag-  ' 

ainst  other  candidates,  hut  only  agains t their  own  records.  The  j 

single  question  presented  to  the  electorate  should  he,  ••Shall  ' 

89  ' 

this  Judge  he  retained?” 

( 

•'A  good,  non-partisan  civic  league  or  an  alert  har  assoc-  j 

I 

iation  might  wield  a tremendous  influence  in  the  nomination  ' 

and  election  of  suitable  candidates  or  under  an  appointive  scheme 
they  might  prepare  a list  of  nominees  from  which  the  governor  of  ' 
mayor  might  make  an  appointment.”®*^ 

J 

In  dealing  with  the  attorney  for  the  defense  we  are  con-  j 

I 

cerned,  in  this  paper,  with  criminal  lav/yers,  V/ith  fev/  except- 
ions these  criminal  lawyers  huild  up  a regular  renumerative 
patronage  among  those  whose  vocation  is  crime  and  their  success 
depends  upon  their  gaining  acquittals  or  reduction  of  sentences. 

In  view  of  conditions  in  the  prosecutor’s  office  and  the  mag- 
istrate’s court,  these  men  also  have  influential  political  con- 

jnections.  Hence  good  criminal  lav/yers  will  use  hoth  political 

I 

and  legal  means  to  achieve  their  ends.  Even  more  important  than 
legal  skill  is  knowledge  of  the  underworld  and  political  influ- 
ence. 

Of  course,  it  would  he  unfair  to  say  that  every  criminal 

J9.  ••Survey  of  Criminal  Justice  in  Cleveland”,  op.  cit.,  p.  276  '| 
90.  Morris,  op.  cit.,  p.  279 
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lav/yer  is  of  this  type,  hut  inasmuch  as  civil  law  is  more  profit" 
able,  more  impersonal,  and  more  interesting  to  those  v/ho  enjoy 
solving  legal  questions,  it  has  attracted  the  better  legal  minds 
and  has  hence  become  more  respectable  than  criminal  lav/*  Tiiis 
in  turn  exercises  a selective  effect  that  favors  the  civil  brand:. 
Out  of  386  members  of  the  Cleveland  Bar  who  were  questioned  only 
12  took  criminal  cases  regularly,  as  a result,  we  classify  those 
engaged  in  defending  criminal  cases  into  some  such  categories  as  i 

I 

these: 

*‘l.  Lawyers  recently  admitted  to  the  bar  v/ho  will  take 
what  work  they  can  get  for  the  sake  of  experience  and  a small  ^ 
fee . 

”2.  Poor  incapable  lawyers  who  frequent  the  courts  in  the 
hope  of  being  appointed  to  defent  a client  who  has  an  attorney. 

"3.  Good  civil  lawyers  who  occasionally  handle  an  easy 
criminal  case  for  a friend. 

I 

”4.  Capable  Lawyers  such  as  an  ex-prosecutor  or  a lav/- 
school  professor  engaged  or  appointed  by  a judge  to  defend  the 
accidental  or  single-offender  type  of  criminal  charged  with  a 
serious  crime. 

”5.  Successful  attorneys  v/hose  business  is  largely  the  de- 
fense of  clients  in  criminal  cases. 

If  we  are  to  judge  by  the  number  disposed  out  of  court  or 
by  pleas  of  guilty  in  court  we  would  come  to  the  conclusion  that 
91.  Morris,  op.  cit.,  p.  280 


the  successful  criminal  lawyer  is  seldom  found  in  action  at  a 
trial.  His  work  involves  only  a little  law,  rattier  it  consists 
shiefly  of  keeping  ®n  good  terms  with  the  "hoys*'  around  the  court 
!iouse,  of  "seeing"  the  ri^t  people,  of  bargaining  v;ith  the  pro- 
secutor for  the  best  possible  terras,  and  getting  the  case  tried 
before  the  right  judge.  Tlie  criminal  lawyer  must  be  and  is  a 
past  master  at  all  forms  of  political  and  legal  chicanery. 

The  lawyer  usually  assigned  as  counsel  to  a defendant  wi th- 
3ur  money  by  the  court  is  frequently  inexperienced,  unsuccessful 
or  unscrupulous  attorneys  brought  into  the  case  too  late  to  take 
any  part  in  any  of  the  vital  preliminaries  to  the  trial.  The 
3est  these  lawyers  can  do  is  to  steer  their  client  through  the 
technicalities  of  the  trial  and  go  through  the  motions  of  con- 
ducting his  defense.  Because  of  these  conditions  there  has  risen 
in  some  jurisdictions  the  office  of  public  defender.  Although 
the  foms  of  the  office  may  differ  in  the  various  jurisdictions, 
the  aim  is  universally  the  same:  to  provide  an  adequate  legal 

iefense  for  impecunious  clients. 

Under  this  system  the  public  defender  is  appointed  by  the 
county  authorities  at  a fixed  salary,  for  which  he  defends  all 
persons  charged  with  offenses  without  cest.  Contrary  to  popular 
opinion  this  additional  office  is  not  over- expens ive  for  it  can 
utilize  the  same  facilities  as  the  prosecutor’s  office  does;  and 
the  entire  cost  is  less  than  tiiat  paid  to  assigned  counsel.  In 
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Cleveland  in  1920  assigned  counsel  handled  528  cases  at  a cost  of 
|32,500,  while  in  Los  Angeles  in  1917  the  office  of  the  public 
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defender  handled  522  criminal  as  well  as  8000  civil  cases  for  lesi 
than  ^25,000,  In  other  Jurisdictions  the  public  defender’s  work 
is  proving  equally  efficient  and  in  every  case  far  superior  to 
the  unfortunate  system  of  assignment  of  counsel. 

Jury  trial  has  often  been  the  subject  of  extensive  and 
foten  vitriolic  criticism,  and  there  has  recently  been,  a move- 
ment to  do  away  witii  the  trial  by  Jury  entirely.  The  feature  of 
the  Jury  method  that  critics  criticize  most  are: 

1.  The  method  of  impanelling  a Jury  excessively  delays 
and  harms  the  administration  of  Justice.  In  the  Calhoun  case  in 
San  Francisco  ninety-one  days  were  spent  in  selecting  a Jury. 

V/hen  Shea  was  tried  in  Chicago  4821  Jurors  were  examined  in  orde]: 
to  impanel  twelve  men,  whereas  in  Canada,  according  to  Justice 
Hidell  of  the  Ontario  Supreme  Court,  only  once  in  his  thiry  yearss 
dn  tlie  bench  has  he  seen  it  take  more  than  half  an  hour  to  seled 

I 

a-  Jury;  and  in  tliat  one  exceptional  case  the  process  took  forty- 
eight  minutes. 

Reasons  for  this  greater  efficiency  of  the  English  in  se- 
curing Juries  seem  to  be: 

I 

(a)  The  spirit  of  the  court  proceedings  is  business-like. 
Facts  are  reported  openly  and  witnout  quibbling,  whereas  in  Am- 
erica the  trial  is  a battle  of  wit. 

(b)  English  Jurors  are  selected  because  of  tlieir  characte:i‘ 


s 


92.  Moley,  op.  cit., 


p.  117 
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and  intelligence  and  are  freed  from  tlie  sharp,  sometimes  insult- 
ing, quizzing  of  contending  attorneys.  In  America,  the  jurors 
are  likely  to  he  the  least  promising  of  citizens. 

2.  Tlie  jurymen  all  usually  incapable,  unintelligent,  and 
unqualified  to  the  work  required  of  them.  The  law  Y/eeds  out 
those  persons  who  by  training  and  intelligence  would  make  good 
jurors  - clergymen,  physicians,  lawyers,  teachers,  firemen,  po- 
liceman, and  members  of  the  National  Guard.  Business  men  also 
can  get  out  of  service  on  juries  by  claiming  that  their  interests 
would  be  injured  by  such  service.  Nev;  York  exempts  an  even  largep 
group  which  includes  undertakers  and  embalmers.  George  Alger  in 
his  "Moral  Overstrain,"  has  included  a chapter  on  juries  which  if 
enlightening  besides  being  humorous. 

The  result  of  this  selective  process  is  to  leave  available 
for  jury  service  the  less  fortunate  members  of  the  community  who 
are  usually  also  among  the  least  competent. 

3.  A third  criticism  of  the  jury  system  is  that  too  many 
extraneous  factors  influence  jury  decisions.  Jurors  are  often 
not  used  to  discussing  any  one  subject  for  hours  at  a stretch 
and  this  fatigue  leads  to  haggling  and  disinterestedness.  The 
Boston  Herald  of  February  5,  1951  carried  an  interesting  report 
of  the  jury  proceedings  that  led  to  a disagreement  in  the  Garret 
trial,  which  illustrates  this  contention  most  satisfactorily.^^ 


95.  Morris,  op.  cit. , pp.  285-285 
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No  one  doulDts  the  charge  that  improvements  could  be  made  in' 

i 

1 

the  rules  of  procedure  that  affect  the  jury  trial  but  the  weak-  i 

j 

nesses  of  human  nature  loom  so  large  in  its  failings  tiiat  one  ' 

doubts  whether  the  reforms  are  so  important  as  they  are  thought  | 
to  be.'  ^e  must  fact  the  fact  that  the  jury  is  but  a minor  factor 
in  the  administration  of  criminal  justice  completely  overshadowed'i 

I 

by  the  power  of  the  prosecutor  and  the  examining'  magistrate.  And 
as  such  receives  a sentimental  interest  which  its  extremely  lim-  | 
i ted  influence  does  not  warrant.  { 

I 

The  opportunity  of  allowing  defendant  to  waive  jury  trial  | 
is  rapidly  becoming  popular,  although  public  sentiment  still  fa-  . 
vors  the  jury  in  that  it  gives  average  man  a chance  to  assert  ! 

I 

1 

himself  in  government.  In  most  states  v/here  optional  waiver  is  ‘ 

the  rule  it  has  met  v/ith  a large  measure  of  success.  ^ 

I 

One  regular  but  unofficial  attendant  of  the  court  is  the  | 
professional  bondsman.  He  is  characterized  by  Dr.  Raymond  Moley  j 
as  a man  of  poor  character,  with  close  relations  with  the  under- 
v;orld,  v/ho  makes  excessive  charges  for  his  services,  v/ho  evades  i 
responsibility,  who  pledges  proJ)erty  in  excess  of  its  value,  and  i 

I 

94 

who  maintains  improper  relations  with  public  officials^  i 

Dr.  Glueck  speaking  of  bail  bondsmen,  says  that  he  is  most  !' 

!! 

unscrupulous  with  many  contacts  which  he  uses  to  forestall  crim-  ;! 

i 

inal  justice  for  his  own  end  for  he  benefits  from  many  or  long 
94.  "Missouri  Grime  Survey,"  op.  cit.,  p.  207 
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postponements.  He  charges  a high  rate  for  his  services,  and  fre- 
quently puts  up  inadequate  security  for  his  bonds;  and  though  the 
bonds  are  forfeited  the  state  rarely  profits  from  forfeiture, 
because  of  the  p^jor  value  of  the  bonds  and  the  carelessness  in 

Q K 

granting  bail  by  the  authorities.^ 

I 


95.  Glueck,  op.  cit. 
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Proposed  Recommendati ons  with  Reference  to  Unpunished  Grimes 
Having  shown  what  was  wrong  with  the  agencies  administering, 

I 

criminal  justice,  I propose  to  offer  some  remedies  for  the  exist-| 

i 

ing  evils.  Naturally,  where  the  evil  exists  there  should  he  a ! 
remedy.  In  my  discussion  of  the  evils  I have  suggested  some  rem-i 
edies.  Some  of  them  will  he  repeated  here,  others  will  he  new.  j 
We  shall  start  v/ith  the  police  system.  I stated  that  therej 
was  a need  for  a better  calibre  of  policemen.  How  are  v/e  to  get  ^ 
this  better  calibre  of  policemen?  This  same  problem  confronted 
August  Vollmer  v/hen  he  took  over  the  commissioner’s  post  in  Ber- 
keley, California.  liVhat  Vollmer  did  is  history.  Instead  of  let^ 
ting  thing! slide,  he  set  out  to  improve  police  conditions,  went 
after  the  college  students  for  members  of  his  police  force.  By 
baking  the  idea  of  being  policemen  attractive  he  gathered  around 

, ji 

pirn  young  college  graduates  and  trained  tliem  along  modern  methods! 
of  criminology.  His  force  responded  to  his  ideals  and  today  theylj 

I 

jform  one  of  the  finest  forces  in  the  count j*y.  The  ansv/er  to  the  ' 
[question  at  the  beginning  of  tlie  paragraph  is  to  offer  better 
salaries,  make  the  position  something  to  work  for,  and  make  a higlji- 
sr  education  one  of  the  requirements  for  a position  on  the  force. 
'Vhen  those  who  would  be  assets  to  a police  see  that  there  is  some-- 
thing  to  be  gained  by  joining  the  force  they  v/ill  join. 

1 

The  police  lack  proper  training  - that  is  certain,  but  what 
kre  they  doing  to  remedy  it?  Boston’s  commissioner  felt  that 
Inasmuch  as  no  new  men  were  appointed  to  the  force  last  year,  he 
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could  do  away  with  the  training  school,  such  as  it  was.  Evident*- 
ly,  those  serving  on  the  force  did  not  need  any  training,  A hii;. 
4o  establish  a training  school  for  policemen  in  Massachusetts 
was  killed  by  members  of  the  policemen’s  association  themselves. 
Without  proper  training  along  crime  detection  lines,  our  police 
will  slowly  fall  into  a rut  and  then  they  will  be  so  far  behinjd 
times  thay  they  will  never  catch  up  to  the  criminals.  We  must 
install,  in  every  major  police  department,  a training  that  will 
give  the  men  on  the  forde,  a sound  basic  knowledge  of  the  fund- 
amentals of  criminology  and  crime  detection. 

GradiJilly  the  major  police  forces  are  adopting  uniform  crimis 
detection  but  there  are  still  improvements  to  be  made  all  along 
the  line.  To  begin  with  there  usually  is  no  means  of  effective 
communication  other  than  by  patrol  boxes  in  the  city,  and  inter- 
state communication  by  means  of  the  teletypewriter,  while  it  is 
being  extended,  has  not  yet  reached  its  maximum  point  of  develop- 
ment , 

neither  is  there  one  uniform  system  of  crime  detection  it- 

! 

self.  Only  twenty-four  states  in  1934  had  fingerprint  bureaus. 
Since  1924  there  has  been  established  a National  Division  of 
Identification  and  Information  within  the  Department  of  Justice 
at  Washington  which  exchange  and  furnishes  identification  for  ai;i 
law  enforcemenrt  agencies.  Some  states  require  cooperation  with 
the  division,  but  it  is  still  voluntary  for  the  most  part. 

Postered  by  the  Pederal  Bureau  of  Investigation  are  the 
following  much-needed  improvements:  Schemes  for  classifying 


handwriting,  the  use  of  the  Davey  decimal  system  for  recording 
stolen  and  recovered  property,  the  development  of  effective 
laundry  mark  files,  better  laboratory  equipment  including  micro- 

I 

scopes,  the  use  of  the  so-called  ’’lie  detector,”  better  record 
keeping,  including  the  use  of  a uniform  crime  report  schedule, 

a uniform  police  chiefs’  annual  report,  and  a system  for  follow- 

i I 

! ing  through  and  recording  the  disposition  of  all  complaints.  i 

I 

To  ihcrease  the  police  power  is  something  to  conjecture  i 
[about  for  it  is  not  easy  to  get  the  people  to  give  up  some  of  , 

I ' 

their  liberties  v/hich,  incidentally,  they  no  longer  have  in  a | 

I strict  interpretation  of  the -term.  To  remedy  this  condition  vve 

\ 

I I 

imust  give  to  ' the  police  the  following  powers:  they  should  be  madi 

j 

national;  they  should  be  allowed  to  detain  persons  even  though 


e 


they  are  not  suspected  criminals,  they  should  be  given  powear  to  ' 


I 

I 

legally  subject  accused  persons  to  extensive  questioning;  they  ! 

! 

should  have  discretionary  powers  of  seizure  and  search;  the^^  shoiii 

I 

be  protected  against  prosecution  by  the  lay  citizens.  7/hile  thess 
points  are  debatable,  and  the  old  cries  of  ''preservation  of  Imman 

i 

rights”  and  "due  process  of  law”  would  be  raised  against  tiiem,  the 
beginning  must  be  made  at  sometime  and  I feel  that  the  time  is  | 

i 

now  propitious  for  such  action.  | 

The  next  evil  is  lack  of  a high  morale  among  the  policeman.) 
■'.Vith  the  remedying  of  the  other  evils,  I feel  that  this  evil  will 
w'ork  itself  out,  but  not  until  the  others  are  taken  care  of  can  i 
this  one  be  remedied.  j 

I 

Political  interference  in  police  work  has  long  been  a com-  , 
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plaint  of  every  police  commissioner.  Police  today  are  handcuffed; 

I 

by  politics.  In  almost  every  city  the  policemen  can  get  on  the  I 

I 

force  by  having  the  necessary  political  influence.  This  being 
done,  the  policemen  spends  the  rest  of  his  time  on  the  force 
trying  to  repay  the  debt.  We  must  take  politics  out  of  the  foree 
ffii.e  only  way  to  do  this  is  to  have  a board  of  criminological  ex- 
perts devise  an  examination  covering  all  phases  of  police  v/ork, 
then  score  each  paper,  and  make  up  a list  from  which  to  select 
the  police  force.  This  selection  would  not  be  undertaken  until 
the  applicant  has  had  a personal  interview  v/i  th  this  board,,  at 
which  time  he  v^rould  be  given  a short  oral  examination.  This 
board  v;ould  be  composed  of  trained  men  who  would  act  in  the  cap- 
acity of  an  advisory  board  to  aid  the  commissioner  in  making  his 
decisions  much  as  the  cabinet  helps  the  President  reach  his  de- 
cisions. This  board,  non-partisan  in  composition  paid  a salary 
equivalent  to  that  v/hich  they  v/ould  receive  in  following  their 
regular  occupation,  s-11  experts  in  their  fields,  would  be  ap- 
pointed by  the  executive  officer  of  the  state.  This  board  would  j 
iippoint  the  commissioner  and  his  successors  and  would  advise  him 
In  the  problems  of  administration  and  organization. 

Moving  over  to  the  district  attorney’s  office  we  are  con- 
fronted with  three  evils  - the  nolle  prosequi,  the  acceptance  of 
a plea  of  guilty  to  a lesser  offense,  and  the  lack  of  adequate 
personnel  and  equipment. 

Many  suggestions  have  been  offered  as  to  how  to  curb  the 
holle  prosequi  practice.  The  best  which  lias  cogie  to  my  attention' 
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is  the  one  which  would  require  the  district  attorney  to  file  in 


and  this  hill  would  he  available  to  all  who  wished  to  see  it. 

This  is  the  simplest  and  easiest  solution  to  the  problem,  for  th^ 
prosecutor  being  an  elected  official  would  be  required  to  defend! 


his  actions  at  the  coming  election  and  then  take  his  chances  on 
being  elected  on  his  record.  Such  a method  would  curb  this  pra- 
ctice . 


could  be  remedied  in  the  same  way  - require  the  prosecutor  to  ! 
file  in  writing  the  reasons  for  his  acceptance  of  a lesser  plea, 
and  this  notice  or  bill  would  be  available  for  all  those  who 
v/ished  to  see  it. 

I 

District  Attorney  Foley  of  Suffolk  County,  iiilassachusetts 

1 

was  asked  about  the  matter  of  personnel  and  equipment.  To  the  | 
lack  of  an  adequate  personnel  he  laid  much  of  the  blame  for  crimeL 
going  unpunished.  If  we  were  to  give  the  prosecutor  the  necess-  . 


ary  personnel  and  equipment  he  could  prosecute  more  criminals  and! 

I 

more  successfully.  The  average  district  attorney  is  forced  to  | 


take  as  assistants,  lawyers  fresh  out  of  law  school,  men  with  no  | 

II 

practical  experience.  The  good  lawyers  will  not  take  an  assist- 


jfor  better  assistants  and  for  better  Equipment.  With  these  the 
!district  attorney  will  be  in  a better  position  to  prosecute  and 


rosecute  successfully. 

— Improvements  in  the  court  system  can  and  should  be  mads  = 


writing  the  reasons  for  his  entering  the  noll^rosequi  plwa, 


The  practice  of  accepting  a lesser  plea  is  a new  evil.  It 


ant*s  or  even  a district  attorneyship  - he  can  make  more  in  his 
'regular  practice.  We  must  give  the  district  attorney  more  money  j 
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along  several  lines.  ”The  present  requirements,  both  of  training 

i 

and  character,  for  admission  to  the  bar  could  be  lifted  several  ! 

notches  v/ithout  making  the  legal  profession  too  exclusi-T^e.  Both  j 

I 

the  law  schools  and  the  bar  associations  face  a responsibility  j 
here.  Any  progress  towards  the  training  of  honest  and  socially  j 

I 

! 

responsible  lawyers  acknowledging  their  primary  duty  to  the  pub-  | 

/ 

lie  at  large  would  memarkably  raise  the  level  of  procedure  by 

changing  the  legal  process  from  an  ordeal  by  battle  of  v^its  to  a 

straightforward  effort  to  establish  tixe  truth.  Pre-law  school 

requirements  of  study  in  sociology  and  psychology  are  needed  to 

develop  v/ithin  the  profession  the  viev/point  that  is  essential 

to  a socially  progressive  legal  group  from  which  much  of  the 

impetus  and  direction  for  the  necessairy  bui  difficult  legal  re- 

96 

forms  must  c ome . ” 

At  present,  the  courts  are  not  well-enough  organized  for 
the  T\?ork  they  are  trying  to  do.  As  tiie  Cleveland  Surg'ey  points 
out,  the  fundamental  trouble  is  the  persistence  of  rura-1  methods 
in  an  urban  environment.  Absence  of  ^stem  interferes  little  wii||i 
the  attainment  of  Justice  in  a village  court  where  everyone’s 
actions  are  public,  but  it  makes  municipal  courts  impotent  to  per 
form  tifieir  duties.  Still  our  courts  try  to  v/ork  independently  of 
each  other  and  in  the  cark.  l\To  improvement  is  more  needed  than  ' 
carefully  planned  organization  of  our  state  courts,  prosecuting,  ^ 

96.  Morris,  op.  cit.,  p.  293 
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and  administrative  under  a responsible  head,  a program  such  as 
this  involves  adequate  cross  recoraand  audit  systems,  efficient 

assignment  of  work,  and  proper  facilities  for  handling  quasi  - 

I 

criminal  traffic  offenses  and  petty  crimes.  It  implies  a utili- 
ization  by  the  courts  of  the  leasonable  tested  knov/ledge  of  the 
social  sciences,  particularly  psychiatry'-. 

Steps  toward  unification  have  already  been  taken  in  a fev/ 
courts,  notably  in  Detroit  in  192C  and  in  the  federal  courts  in 
1922.  Massachusetts  has  taken  the  lead  in  the  use  of  psychiatr- 
ists as  a routine  procedure.  The  American  Judicature  Society  is 
advocating  a conservative  plan  for  mergin^our  state  courts  into 

a unit  with  a Judicial ^council  in  control.  Although  the  first  | 

I 

steps  of  this  plan  are  timid  and  halting,  the  ultimate  success  | 

I 

of  the  movement  seems  inevitable. 

Other  students  of  this  phase  of  the  subject  suggest  an  ide^ 
which  would  limit,  as  Mexico  has  already  done,  the  function  of  tlf.e 
j courts  to  the  mere  deteirnina tion.  With  this  accomplished,  the 
I offender  would  undergo  a clinical  study  in  a diagnostic  prison 
^ by  a staff  of  trained  psychologists,  psychiatrists,  and  sociolo- 
j gists,  with  ample  opportunity  for  studying  the  offender  rather  tJ^iin 
by  a Judge  vsho  has  neither  the  facilities  nor  the  training  for 
determining  the  best  program  for  rehabilitating  the  criminal  and 

! 

protecting  society.  The  program,  administered  by  trained  peaal  | 
workers,  would  be  subject  to  a change  in  the  treatment  of  each  ci 

case  as  circumstances  migiit  warrant.  The  length  of  the  individu^ 
sentence  v/ould  depend  upon  his  needs  and  his  progress  in  fitting^ 
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jiimself  to  live  in  freedom  among  his  fellow-men.. 

Such  a scheme  is,  of  course,  opposed  by  all  those  '‘old 
kuard"  individuals  who  see  in  it  as  does  the  judge  - a breakdown 
Df  necessary  legal  principles  and  the  destruction  of  individual 
safeguards,  or  as  does  the  lawyer  - a mere  escape  from  a just 
punishment.  The  professional  criminal  opposes  such  a method 
because  he  cannot  be  sure  just  when  he  will  be  released.  However, 
the  idea  has  caught  hold,  and  it  is  gradieLly  spreading.  This  is 
peen  in  the  newer  methods  of  penology. 

Still  another,  yet  more  radical  idea  is  to  eliminate  the 
lentire  contentious  system  and  the  trial  would  then  become  a scien- 
tific investigation  along  legal  and  social  lines  rather  than  a cor  ■ 
test.  The  court  would  be  limited  to  a determination  of  whether 
a c rime  had  been  committed;  if  so,  by  v/hom,  and  what  primitive 
neasures  should  be  talcen.  The  procedure  would  be  in  the  nature 
of  a scientific  investigation  v/ithin  legal  limits.  A judge,  under 
this  scheme,  is  the  only  court  officer  required  - the  jury  and  the 
antiquated  procedure  will  have  been  done  away  with,  and  he  aliall 
iict  as  a chairman  to  safeguard  rights  and  to  accept  the  responsi- 
bility for  the  conduct  of  the  inquiry.  Tlie  basic  idea  behind  this 
scheme  is  to  uncover  the  truth  and  meet  it  squarely.  The  entering 
wedge  has  been  driven  by  the  juvenile  and  domestic  relations  couii 
(vhich  follow  this  scheme. 

To  combat  the  bail  evil,  three  suggestions  are  offered; 

”1.  The  more  extensive  use  of  the  summons. 

”2.  Extension  of  the  practice  of  releasing  prisoners 
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on  their  own  recognizance  v/ithout  sureties. 

"5.  A more  careful  determination  of  the  amount  and  nature 
of  the  surety  required  with,  a possible  increase  in  the  use  of 


case  deposits  for  petty  crimes, 


h97 


97.  Morris,  op.  cit.,  pp.  290-291 
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Like  most  other  problems  that  pertain  to  crime,  that  deal- 

I 

ing  with  unpunished  crimes  has  been  left  to  more  or  less  seek  its 
own  solution.  The  author  realizes  that  he  can  do  little  more 
than  scratch  the  surface,  but  he  does  hope  that  this  scratch  will 
set  people  to  thinking. 

I 

The  first  problem  confronting  any  student  of  the  subject  is| 
the  matter  of  defining  crime.  Such  a matter  is  most  difficult,  ; 


however,  for  the  most  states  have  different  definitions  of  what  1 

I 

constitutes  a crime. 

We,  therefore,  see  the  difficulty  in  giving  an  adequate 
definition  of  crime  because  of  the  many  varied  interpretations 
of  this  term.  A crime  is  only  v;hat  the  lav^  says  is  a crime  - 
nothing  more. 

Crime  is  today  one  of  the  nation’s  biggest  businesses,  but 

I 

any  study  of  the  cost  of  crime  faces  a great  many  difficulties. 
Siffost  of  the  problems  arise  out  of  a consideration  when  we  try  to 
figure  out  the  crime  bill  of  the  nation,  how  much  shall  we  charge 
to  the  cost  of  crime  and  v/liat  part  to  civil  business  especially 
as  regards  salaries  of  judges,  attorneys,  other  court  officers, 
clerks  and  janitorial  staff.  What  part  of  the  investment  in 
court  buildings,  equipment  and  running  expenses  should  be  allowed; 
^s  a cost  of  crime?  These  same  problems  confront  us  in  analyzing 
ithe  cost  of  police  protecti  n,  probation,  parole,  and  the  city, 
country  and  state  institutions  v/hich  sometimes  non-criminal  de- 
pendents as  well  as  criminals. 
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I>orr  and  Simpson,  in  their  survey,  agree  that  it  is  imposs-, 


ible  to  state  a single  lump-sum  figure  that  7;ill  even  approach 


the  aggregate  annual  economic  cost  of  crime  to  the  United  States. 
Their  estimate  is  $889,766,000  annually  but  estimates  go  as  high 

as  $18,000,000,000,  made  by  Reeve  in  1931.  | 

I 

There  is  a definite  lack  of  statistics  by  which  v/e  can  cor-  ' 
relate  the  cost  of  crime  v;ith  the  number  of  prison  committments  j 
because  of  the  absence  of  proper  police  records.  However,  many 
crime  surveys  have  been  made  vdiich  have  made  many  notable  contri- 
butions to  this  subject  of  unpunished  crimes  by  shov/ing  7/herein 
lay  the  cause  for  crimes  going  unpunished.  Rrom  these  surveys 
which  cover  a large  number  of  felony  cases  which  have  been  fol-  | 

I 

lov/ed  through  from  arrest  to  ultimate  sentencing.  ^ 

There  are  three  agencies  for  the  adminfe tration  of  criminal 
justice  with  v/Mch  v/e  are  concerned  in  that  they,  for  the  most  | 
part,  caase  crime  to  go  unpunished.  They  are:  the  police  force,  ; 

the  prosecuting  attorney's  office,  and  the  court  system. 

The  police  force  is  characterized  by  six  things: 

1.  The  need  for  a better  calibre  of  policemen.  An  attempt; 


must  be  made  to  induce  the  better  type  college  man  to  Join  the 
force  rather  than  recruiting  the  force  from  those  v/hose  intellec- 
tual level  is,  on  the  average,  below  that  of  a high  school  grad- 
uate. 

2.  Tlrie  lack  of  proper  training.  Very  few  if  any  police 
forces  now  offer  any  ^ort  of  training  for  their  "rookie”policemen 
i/i  th  the  result  that  the  vast  majority  of  new  policemen  are  pro- 


perly -trained  and  well-enough  equipped  Jby__their_trajjiing  to.  com 


,1 


bat  the  criminal  element  in  their  first  contact  with  them. 

3.  The  lack  of  a uniform  crime  detective  system.  Al-  | 
though  most  large  cities  have  adopted  the  uniform  crime  detection 
system  there  are  still  cities  that  do  not  have  a crime  detection 
system. 

I 

I 

4.  The  lack  of  police  power.  Our  police  are  sadly 
lacking  in  police  pov^er  when  their  status  is  compared  with  that 
of  their  continental  European  brethren  withi  the  result  that  they 
are  severely  hampered  in  their  work. 

5.  Tie  lack  of  high  esprit  de  corps,  •gecause  of  the 
poor  calibre  of  men,  no  training,  poor  equipment,  political  in- 
terference and  other  factors,  the  men  on  the  force  lack  a morale 
and  a pride  in  their  work. 

6.  Political  interference*  The  police  force  has  be- 
come, in  many  jurisdictions,  a,  political  football,  with  appoint- 
ments being  made  to  pay  political  debts. 

In  the  prosecuting  attorney’s  office  there-  are  three  evils: 

1.  The  prosecutor  has  too  broad  a power  of  nolle  pro- 
sequi v/hich  makes  him  too  great  a pov;er  with  no  checks. 

2.  He  also  has  the  opportunity  to  accept  a plea  of 
guilty  to  a lesser  offense  to  obtain  a conviction. 

3.  As  a rule,  his  office  is  undermanned  and  his  equi- 
pment is  far  below  that  which  a good  attorney  of  his  position 
needs.  His  office  is  too  often  looked  upon  as  a stepping-stone 
to  higher  political  offices. 

The  present  court  sj'-stem  has  been  found  to  be  at  fault  in 
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1.  The  magistrate  and  magistrate’s  court  do  not  have  the 
responsibility  commensurate  v/ith  their  power. 

2.  The  trial  Judge,  in  many  places  an  elected  official,  is, 
by  virtue  of  this  fact,  forced  to  play  politics. 

3.  The  attorney  for  the  defense  is,  in  more  cases  then 
not,  a shrev/d,  conniving  lawyer  v;ho  uses  all  the  political  pov/er 
at  his  disposal  to  gain  the  best  possible  terms  for  his  client. 

4.  The  assigned  counsel  is  more  often  tlian  not  a mere 
beginner  appointed  by  the  court  because  he  is  the  only  lawyer 
available. 

5.  The  trial  Jury  is  a group  easily  swayed  and  not  in- 

I tellectually  equipped  to  follow  the  evidence  and  pleas  of  the 
lawyers . 

6.  Tlie  bail  system  is  in  some  instances  run  by  men  who 
are  so  unscrupulous  that  tliey  v/ill  try  to  postpone  the  cases 

in  which  they  are  interested  so  that  they  can  charge  the  person 
extra  for  the  extra  time  involved. 

Among  the  recommendations  for  improving  these  conditions 
would  be: 

1.  Raise  the  requirements  for  entrance  to  the  police  force 
offering  better  pay,  a better  system  of  training,  the  adoption  o’ 
a uniform  system  of  crime  detection  v/ith  the  corresponding  grant«  ^ 
ing  of  more  power  to  the  police,  the  removal  of  the  police  system 
from  political  hands.  All  these  when  combined  v/ill  give  a high 
esprit  de  corps. 
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2.  In  the  prosecutor’s  office  recommendations  v^ould  he 
to  limit  the  powers  of  the  ”D.  A.”  to  nolle  prosequi  any  case 
and  to  accept  a plea  of  guilty  to  a lesser  offense.  Ke  also 
should  he  given  a larger  budget  for  his  personnel  and  equipment. 

In  the  court  many  recommendations  may  h e suggested  among 
vdiich  is  a unification  of  the  courts,  limitation  of  the  courts 
to  a mere  determination  of  guilt,  and  a resolving  of  the  court 
trial  into  an  investigation  of  the  crime  along  legal  and  social 
lines.  The  judge  v/ould  first  he  appointed  and  then  required 
to  run  against  his  own  record. 

To  comha^  the  hail  evil  we  suggest  extending  the  use  of  the 
summons,  extending  the  practice  of  releasing  prisoners  on  their 
own  recognizance,  and  a more  careful  determination  of  the  amount 
and  nature  of  the  surety  required. 
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